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oa ANALYTICAL INDEX TO CASES 

500 A 

— ADOPTION 

140 1. Consent unreasonably withheld; no personal objection to adopters by 

120 mother; objection that child of same sex might be born to adopters; 


Adoption Act, 1950, s. 3 (1) (c).—The mother of a male child signed a 
form of consent to its proposed adoption by the appellants, but before 
the application for an adoption order under s. 1 of the Adoption Act, 


564 1950, was heard by the justices she withdrew her consent, expressing 
30 a preference for adoptegs other than the appellants in the event of the 
4 child which was soon to be born to the female appellant being a male. 
466 A male child was subsequently born to the female appellant. The 
13 mother had no objection to the appellants as adopters, and was still 
529 willing that her child should be adopted by other persons. The 
133 justices were of opinion that the objection raised by the mother was 
51 unsound and unreasonable, and, inasmuch as her consent was with- 
233 held solely by reason of such objection, they dispensed with it under 
263 s. 3 (1) (c) of the Adoption Act, 1950, as being unreasonably withheld 
po and made an adoption order in favour of the appellants. On appeal 


by the mother and by an adoption association which supported her 


307 view :—Held, that the question whether consent was being withheld 

231 unreasonably was essentially a question of fact, and, as the justices 

582 had applied the right principles and come to the conclusion as a 

434 matter of fact that consent was being withheld unreasonably, the 
54 Divisional Court could not interfere with their decision. (W. and 

a Another v. D. and Another. Q.B.D.) ... se “ee We «a 299 
51 2. Consent unreasonably withheld; refusal by father from motives of 

295 spite; Adoption Act, 1950, s. 3.—A child was born in February, 1946. 

560 Her parents separated in 1947, and the mother obtained a decree nisi 


161 of divorce which was made absolute in June, 1953, she being given the 
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custody of the child. Later, she re-married. From 1947 to 1954 the 
father, who had spent nearly three years of that period in prison, did 
not see or write to the child and never sent her any presents. When 
the mother and stepfather applied to magistrates for an adoption order 
under s. 3 of the Adoption Act, the father refused his consent (as the 
justices found) not because he desired to exercise parental rights, but 
because he desired to spite the mother. The justices were of opinion 
that in the circumstances the father’s consent had been unreasonably 
withheld and made the adoption order. On appeal by the father to 
the Divisional Court :—Held, that, the justices having applied their 
minds to the right considerations, and there being evidence on which 
they could act as they did, the Divisional Court could not interfere 
with their decision. (L.v.M. Q.B.D.) aoe wii 


ADVERTISEMENT 
Loudspeaker; chiming instrument operated from ice cream van; 


Glamorgan County Council Act, 1952, s. 115 (1), (5).—Section 
115 (1) of the Glamorgan County Council Act, 1952, provides: ‘‘ No 
person shall for the purpose of advertising any trade or business 
or any part of a trade or business operate or cause . . . to be operated 
any loudspeaker when such loudspeaker is in any street in the 
county”’. By subs. (5): ‘“‘In this section the expression ‘ loud- 
speaker ’ includes an amplifier or similar instrument ”. A company 
which supplied ice creams from its vans, each of which was equipped 
with a mechanism for producing the sound of chimes, conducted an 
advertising campaign and sent out circulars to potential customers 
in a particular area, notifying them that its vans would be in the area 
at certain times and that the sounding of the chimes would be the 
method of advising customers that the vans were there. The company 
subsequently sent a van equipped with the aforementioned mecha- 
nism into certain streets in the area, and the driver operated the 
instrument which appeared to be electrically operated and produced 
the sound of chimes. It could be heard nearly half a mile away. The 
driver was convicted of operating the loudspeaker in a street for the 
purpose of advertising the business of an ice cream vendor, and the 
company was convicted of causing the loudspeaker to be operated for 
the same purpose, contrary to s. 115 (1) of the aforementioned Act. 
On appeal by the driver and the company :—Held, that both were 
rightly convicted, as the instrument was a “ loudspeaker ”’ within 
the meaning of the section and had been used in a street for the 
purpose of advertising. (Reynolds v. John; T. Wall & Sons, Ltd. 
v. John. Q.B.D.) ‘ee mae am mai ae on ps 


B 


BETTING AND LOTTERIES 


1G 


aming; use of room for ready-money betting office; pool betting 
business; receipt of money by agent at place of employment; Betting 
Act, 1853, ss. 1, 3; Pool Betting Act, 1954, s. 10 (2).—Section 10 (2) 
of the Pool Betting Act, 1954, provides: ‘ Section 1 of the Betting 
Act, 1853, so far as it relates to the opening, keeping or using of 
houses, offices, rooms or other places for the receipt of money, shall not 
apply in relation to pool betting business carried on by post by a regis- 
tered pool promoter.” Three officials of a football supporters’ club were 
registered under s. 1 of the Act as promoters of a pool betting business. 
They appointed a number of agents, of whom the appellant was one, 
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Each week he received completed forecast coupons and the accom- 
panying stake money at a room in his employers’ place of business 
from some 40 competitors whom he had enrolled there, bought a 
postal order for the total amount of money received, and sent it with 
the coupons by post to the promoters’ offices. The collection of the 
money on the premises was without the knowledge of the appellant’s 
employers. A stipendiary magistrate convicted the appellant of 
using a room for the purpose of a ready money betting office, contrary 
to ss. 1 and 3 of the Betting Act, 1853. On appeal:—2Held, that the 
conviction was right (i) as the appellant was the agent of the pro- 
moters and payment to an agent was not permitted by s. 10 (2) of 
the Act; and (ii) the place where the money so received by the 
appellant was sufficiently localized to constitute it a seaman office. 
(Harrison v. Shears. Q.B.D.) me ‘ 


2. Lottery; printing of tickets; tickets usable by anyone promoting a 


lottery; stock held by defendants; tickets sold by defendants but 
not for use in any particular lottery; Betting and Lotteries Act, 1934, 
s. 22 (1).—By s. 22 (1) of the Betting and Lotteries Act, 1934: “. . . 
every person who in connexion with any lottery promoted or proposed 
to be promoted either in Great Britain or elsewhere—(a) prints any 
tickets for use in the lottery; or (b) sells or distributes, or offers or 
advertises for sale or distribution, or has in his possession for the 
purpose of sale or distribution, any tickets . . . in the lottery ... 
shall be guilty of an offence.’”’ The appellants, who were printers, 
printed and kept in stock on their premises tickets which were designed 
for lotteries and could be used by anyone promoting a lottery. In 
May or June, 1955, E, a café proprietor, bought from the appellants 
a number of these tickets, and between September 12 and October 31, 
1955, he used them to promote unlawful lotteries at his café. The 
appellants were convicted at a magistrate’s court of (a) on a day 
unknown between August 1 and October 31, 1955, printing tickets for 
use in a lottery promoted at E’s café, contrary to s. 22 (1) (a) of the 
Act; (6) having in their possession on their premises on December 1, 
1955, tickets for sale in lotteries, contrary to s. 22 (1) (b); and (c) on 
a day unknown between September 25 and November 1, 1955, dis- 
tributing at their prentises tickets in a lottery promoted at E’s café, 
contrary to s. 22 (1) (b). All the convictions were affirmed at 
quarter sessions. On appeal by the appellants to the Divisional 
Court :—Held, that the use of the word “the” before lottery in 
s. 22 (1) made it clear that a definite lottery was referred to, and, 
therefore, all the convictions must be quashed because there was no 
evidence that the tickets were either printed for use, or held in 
possession, or distributed by the appellants in connexion with “ the ” 
lottery, namely, the particular lottery promoted by E in September 
or October, 1955. (McKay and Another »v. Gillies. Q.B.D.) 


Cc 


COMPULSORY PURCHASE 
1. Compensation for disturbance of business; loss of business profits; 


consideration of sum payable for income tax if profits had been 
earned.—Premises occupied by a manufacturing company under a 
lease were compulsorily acquired by the local authority. The 
company was unable to find other premises for a period of nine 
months, and lost three beneficial contracts. The acquiring authority 
contended that, in assessing compensation under rr. 2 and 6 of s. 2 
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of the Acquisition of Land (Assessment of Compensation) Act, 1919, 
income tax to be paid by the company on the profits from those 
contracts must be taken into consideration :—Held, in assessing the 
amount to be awarded for the loss of profits the element of the 
liability of those profits to tax must be taken into account and a 
deduction made accordingly. Decision of Court of Appeal (119 
J.P. 433) reversed. (West Suffolk County Council v. Rought, Ltd. 
House of Lords) ; ian — =“ ike a — 


2. Jurisdiction to question validity of order; Acquisition of Land 


(Authorisation Procedure) Act, 1946, sch. I, part IV, para. 16.— 
The appellant was the owner of land which was requisitioned in 1940 
by the first respondents, the local requisitioning authority. On 
August 27, 1948, while the property was still requisitioned the first 
respondents made a compulsory purchase order in respect of the 
property, and on November 29, 1948, that order was confirmed. On 
January 21, 1951, the property was de-requisitioned, and on the 
same day the first respondents entered upon and occupied it. On 
July 6, 1954, the appellant issued a writ against the first respondents, 
the Ministry of Health, the clerk to the first respondents, and the 
Ministry of Housing and Local Government as second, third and 
fourth respondents respectively, claiming, inter alia, declarations 
that the compulsory purchase order was wrongfully made and 
confirmed and in bad faith. The respondents then applied that the 
writ be set aside on the ground that it was invalid for lack of jurisdic- 
tion since it was provided by para. 16 of part IV of sch. I to the 
Acquisition of Land (Authorisation Procedure) Act, 1946, that a 
compulsory purchase order should not be questioned in any legal 
proceedings. An order to set aside the writ and all subsequent 
proceedings was made, and, on appeal, the appellant contended 
that the compulsory purchase order referred to in para. 16 applied 
only to a compulsory purchase of land of the type dealt with by 
part ITI of sch. I, and that, as her land did not come within part ITI, 
para. 16 was inapplicable :—RHeld, (i) (Lonp Rem and Lorp SomeEr- 
VELL oF Harrow dissenting) para. 16 ousted the jurisdiction of the 
courts to try issues whereby the validity of the compulsory purchase 
order was brought into question; (ii) the court had jurisdiction to 
determine the claim against P personally on the footing that, on the 
claim, the validity of the compulsory purchase was not open to 
question. Decision of the CourT oF APPEAL (1955) 119 J.P. 325 
varied. (Smith v. East Elloe Rural District Council and Others. 
House of Lords) we asa ar ae ae ee 


3. Purchase price paid into court; previous repair of property by local 


authority as dangerous building; payment out of court of cost of 
repairs; registration of orders prohibiting letting of new building 
until cost of repairs paid; equitable charge.—The respondent 
claimed to be the owner of the fee simple of certain houses in the 
borough of Poplar which, in 1940, were in a dangerous condition and 
were put into a state of safety by the London county council under 
powers conferred on them by the London Building Acts (Amend- 
ment) Act, 1939. On March 19, 1941, the properties were so 
seriously damaged by enemy action as to be classified as a total loss. 
In October and November, 1943, pursuant to s. 70 of the Act, the 
council obtained orders fixing the cost of the work of repair which 
they had carried out and were entitled to recover from the respondent 
at £204 7s. 1ld. The orders, which directed that no part of any 
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building re-built on the sites should be let until the respondent had 
paid to the council the costs due, were registered by the council as 
local land charges. In 1944 the council acquired the properties 
under a compulsory purchase order which was confirmed by the 
Minister on April 25, 1945, and on November 16, 1954, the council 
served a notice to treat on the respondent who neglected to prove 
his title. On October 12, 1955, the council paid into court the full 
value of the properties as certified by the War Damage Commission— 
£3,735—and then vested the land in themselves. The council now 
applied for payment to them of £207 7s. 11d. out of the money they 
had paid into court:—Held (i) although the council had paid £207 
7s. 1ld. too much into court because the value of the interest they 
had acquired from the respondent by the compulsory purchase was 
£3,735 less the cost of repairs, nevertheless they had properly ex- 
pended under their statutory power and duties that sum which was 
a debt recoverable from the respondent and the court would, in its 
discretion under s. 78 of the Lands Clauses Consolidation Act, 1845, 
order payment to the council of £207 7s. 11d. out of the sum they had 
paid into court; (ii) the registration of the orders fixing the cost of 
repair gave the council a good equitable charge in the nature of a 
restrictive covenant which enabled them to prevent any letting of 
any buildings re-built on the land in question until the respondent 
or his successor(s) in title had paid the costs due. (Re County of 
London = Road, ~~ — Confirmation en 1945. 

Ch.D.) ; 


COSTS 
Successful appellant in Divisional Court; power to award costs of pro- 


ceedings in magistrates’ court.—The Divisional Court has power in 
cases in which it thinks proper, to award a successful appellant his 
costs of the proceedings in the magistrates’ court. In such a case, 
if it thinks proper, the court may remit the matter to the justices to 
assess the amount of the costs. (Turner and Son, Ltd. v. Owen. 


CRIMINAL LAW 
1. Appeal; reference by Home Secretary; ambit of appeal; grounds 


stated in reference; Criminal Appeal Act, 1907, s. 19 (a).—On a 
reference to the Court of Criminal Appeal by the Home Secretary 
under s. 19 (a) of the Criminal Appeal Act, 1907, the court will 
confine the appellant to the grounds on which the case had been 
referred and will not entertain any other iaigaioes of hase (R. v. 
Caborn-Waterfield. C.C.A.) ~~ 


2. Common law misdemeanour; income tax; false statement iin 


to prejudice revenue; false accounts and certificate sent to inspector 
of taxes.—If any subject acts in such a way as to defraud the Crown 
and the public, he is guilty of a common law misdemeanour. Where, 
therefore, the appellant had been convicted of making false state- 
ments tending to prejudice the Crown and the public revenue in that 
he had sent to an inspector of taxes accounts which falsely understated 
the profits of his business and a certificate of disclosure relating to 
banking accounts and facts bearing on liability to income tax which 
he knew to be false, but contended on appeal that the offences 
charged were not known to the law:—Held, that the offences charged 
involved fraud on the Crown and the public and were indictable as 
common law misdemeanours, and that the appellant had, — 
been rightly convicted. (R.v. Hudson. C.C.A.)_... 


601 


PAGH 


251 


15 


373 


216 





Justice of the Peace and Local Government Review Reports. February 2, 1957. 


602 INDEX TO REPORTS—ANALYTICAL INDBX 


CrrminaL Law—continued 
3. Conspiracy; conspiracy to commit crime abroad; when indictable 


in England; conspiracy to defraud Germans in Germany not indict- 
able; Conspiracy: conspiracy to utter forged documents; uttering; 
posting in England of letter containing forged documents; Forgery 
Act, 1913, s. 6 (2).—The appellants were convicted on two counts of an 
indictment, the first of which charged them with conspiring in England 
to defraud Z.A.K., an authority established by the government of 
Western Germany to control the export of metals, by causing Z.A.K. 
to grant licences to export metals from Germany by fraudulent 
representations that the metals would be supplied to and consumed 
by Irish manufacturers, when the appellants well knew that such 
metals were to be exported to eastern European countries. The 
second charged them with conspiring to utter forged documents 
purporting to be “end-user certificates’? made and given by a 
government department in Ireland certifying that the metals would 
not be re-exported, knowing the same to be forged and with intent to 
defraud. The first defendant was convicted on a further count 
charging him with uttering one of these forged certificates :—Held, 
(i) that the rule was that a conspiracy to commit a crime abroad was 
not indictable in England unless the contemplated crime was one 
for which an indictment would lie in England; (ii) in the present case 
the conspiracy to defraud, though formed in England, was to be 
carried out in Germany and the persons intended to be defrauded 
were Germans in Germany. No offence, therefore, was committed 
for which the appellants could be indicted in England, and the first 
count charged a conspiracy which was not indictable, and the 
conviction on it must be quashed; (iii) with regard to the second 
count charging conspiracy, it was open to the jury to infer that each 
letter with its enclosed forged document was sent by post from 
England to Germany, and the posting of a letter containing a forged 
document constituted an uttering of the document within the 
meaning of s. 6 (2) of the Forgery Act, 1913, and, therefore, there 
was evidence to show that the object of the conspiracy was carried 
out in London. It would have been sufficient to show that the 
object of the conspiracy might have been carried out in England, 
and so on this count the appellants could properly be indicted in 
England, and the convictions on it must be affirmed. (R. v. Owen 
and Another. C.C.A.) na ve a ise 


4. Evidence; corroboration; child; sworn and unsworn evidence; 


Children and Young Persons Act, 1933, s. 38 (1).—Section 38 (1) 
of the Children and Young Persons Act, 1933, provides: ‘‘ Where, 
in any proceedings against any person for any offence, any child of 
tender years called as a witness does not in the opinion of the court 
understand the nature of an oath, his evidence may be received, 
though not given upon oath, if, in the opinion of the court, he is 

of sufficient intelligence to justify the reception of the 
evidence, and understands the duty of speaking the truth... 
Provided that where evidence admitted by virtue of this section is 
given on behalf of the prosecution the accused shall not be liable to 
be convicted of the offence unless that evidence is corroborated by 
some other material evidence in support thereof implicating him.” 
The unsworn evidence of a child, either in relation to an offence 
against itself or any other offence, cannot be corroborated by the 
unsworn evidence of another child. R. v. Manser (1934) 25 Cr. 
App. R. 189 followed. The sworn evidence of a child may corroborate 
the evidence, sworn or unsworn, of another child. The sworn 
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CRIMINAL Law—continued 


evidence, either of a child or an adult, may be corroborated by the 
unsworn evidence of a child. The evidence of a child which is 
capable of affording corroboration does not cease to be corroboration 
by reason of the fact that the child is alleged to be the victim of 
another charge made against the same prisoner, but the jury should 
be warned to bear that fact in mind and look with particular care 
at the evidence. The jury should also be warned to look with care 
at the evidence of a young boy or girl called to corroborate the 
evidence of another witness, and where the evidence relied on as 
corroboration is the unsworn evidence of a child, a particularly 
careful warning is necessary. Observations on the position where a 
series of sexual offences against several children are charged, but the 
evidence of each child deals only with an offence against itself (R. v. 
Campbell. C.C.A.) thee ose aes on am 7“ 


5. Insanity; condition of mind due to physical illness; temporary or 


permanent disease; curable or incurable.—The distinction between 
mental conditions resulting from physical illness, e.g., arteriosclerosis, 
and those resulting solely from illness of the mind is irrelevant for 
the purpose of the law relating to criminal responsibility. If an act 
which would be a crime if the requisite intent were proved has been 
done by an accused person at a time when he was unconscious of what 
he was doing, within the rules in M’Naghten’s case, owing to a 
mental condition arising from either source, he must be regarded as 
insane within the Trial of Lunatics Act, 1883, s. 2 (1), and a special 
verdict of Guilty but Insane recorded against him. It does not 
matter whether the disease is curable or incurable, temporary or 
permanent, as either temporary or permanent insanity is sufficient 
to satisfy the M’Naghten rules. (R.v. Kemp. Bristol Asz.) 


6. Larceny; form of indictment; Larceny Act, 1916, s. 2.—Where a 


charge of simple larceny is preferred before a civilian court, it is 
unobjectionable, and, indeed, convenient, to lay the statement of 
offence as “ larceny, contrary to s. 2 of the Larceny Act, 1916’, as 
that form serves to direct the attention of the court to the fact that the 
indictment is not for compound or aggravated larceny and to the 
punishment which the offence charged carries. (R. v. Bryant. 
Courts-Martial Appeal Court) si aes nies rm one 


7. Larceny; taking; wages packet containing more than amount due 


handed to clerk; acceptance by clerk in ignorance of mistake; 
subsequent discovery of mistake and decision to appropriate balance ; 
no animus furandi at time of taking; no offence committed; Larceny 
Act, 1916, s. 1 (2) (i) (c).—By a mistake on the part of his employers 
a@ wage packet containing a sum substantially in excess of that due 
to him was handed to a clerk. When first the packet was delivered 
to him the clerk was unaware that it contained more than the 
amount due, but later on the same day he opened the packet and 
discovered the mistake. He then dishonestly decided to appropriate 
the balance. He was convicted by a magistrates’ court of stealing 
the balance, but the conviction was quashed by quarter sessions. On 
appeal by the prosecutor to the Divisional Court :—Held (StaBE, J., 
dissenting), that the clerk was not guilty of larceny since, to constitute 
larceny, there must, by virtue of s. 1 (2) (i) (c) of the Larceny Act, 
1916, which affirmed the common law, be animus furandi at the 
time when the person charged takes the property, and as, in the 
present case, the clerk did not know of his employers’ mistake at the 
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CrminaL Law—continued 


time when he took the wages packet, the taking of money by him 
was not animo furandi. (Moynes v. Coopper. Q.B.D.) ... 


8. Obstructing constable in execution of duty; desire of police to enter 


licensed premises in non-permitted hours; warning by defendant to 
licensee; delay caused to police; licensee not proved to have com- 
mitted any offence; Prevention of Crimes Amendment Act, 1885, 
s. 2; Licensing Act, 1953, s. 151 (1).—The appellant, who was the 
son of the licensee of an inn, arrived at the inn one night at about 
11.17 p.m. and found some police officers outside, who wished to 
enter the premises as they suspected that the licensee was committting 
an offence under s. 100 of the Licensing Act, 1953. The appellant 
shouted warnings to the licensee, who did not open the door till 
11.25 p.m. The licensee was not found to be committing any 
offence, but under s. 151 of the Act of 1953 the police were entitled 
to enter “ for the purpose of preventing or detecting the commission 
of any offence” against the Act. The appellant was convicted 
under s. 2 of the Prevention of Crimes Amendment Act, 1885, of 
wilfully obstructing a police officer in the execution of his duty :— 
Held, that ‘‘ obstructing’ for the purposes of the section meant 
making it more difficult for the police to carry out their duties, and that 
as, under s. 151 of the Act of 1953, it was the duty of the police to 
enter licensed premises if they thought it likely that an offence was 
being committed, the appellant’s conduct had made it more difficult 
for them to carry out that duty, and, therefore, the conviction was 
right. Bastable v. Little (1906) 71 J.P. 52 a — 
liffe v. Sheldon. Q.B.D.) 


9. Obtaining credit by fraud; “credit ’’; obligation to render money’s 


worth; advance payments for work undertaken to be done; Debtor’s 
Act, 1869, s. 13 (1).—For the purpose of obtaining credit by fraud, 
contrary to s. 13 (1) of the Debtors Act, 1869, ‘‘ credit ’’ includes, as 
well as an obligation to pay money, an obligation to render money’s 
worth in the form of goods or services. Where, therefore, the appel- 
lant, an electrician, fraudulently obtained contracts from shop- 
keepers to erect or renovate signs at an agreed price and in each case 
obtained part of the price in advance, but (apart from insignificant 
matters) carried out none of the work and did not return the sum 
advanced :—Held, that he had been properly convicted of obtaining 
credit by fraud. Per curiam: Courts should be careful not-to treat 
mere delay in paying a debt or — work as tantamount to fraud. 
(R. v. Ingram. C.C.A.) ... ‘ 


10. Offence on aircraft abroad; act an offence only if committed in 


England; indictment quashed; Civil Aviation Act, 1949, s. 62 (1).— 
By the Civil Aviation Act, 1949, s. 62 (1): ‘‘ Any offence whatever 
committed on a British aircraft shall, for the purpose of conferring 
jurisdiction, be deemed to have been committed in any place where the 
offender may for the time being be.”” The defendants were charged 
on indictment with offences against the Dangerous Drugs Act, 1951, 
and with being in unlawful possession of raw opium, contrary to the 
Dangerous Drugs Regulations, 1953, reg. 3, made under s. 3 of the 
Act, in that they took quantities of the opium from Bahrein to 
Singapore by British aircraft. None of the aircraft was in England 
at the time when the accused were alleged to be in unlawful possession 
of the opium. Before they pleaded it was submitted on their behalf 
that the court had no jurisdiction to try the offences charged :— 
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CrmmaL Law—continued 


Held, s. 62 (1) extended, not to any act done on a British aircraft 
which, if done in England, would constitute an offence, but only to 
such acts as, apart from the sub-section, would be an offence; an act 
was an offence under reg. 3 only if it were done in England; and, 
therefore, s. 62 (1) did not apply and the indictment must be a 
(R. v. Martin and Others. Central Criminal Court.) 


11. Practice; probation order; allegation of breach; matters to be put 


to prisoner on arraignment.—Where a prisoner is brought before a 
court for breach of a probation order, he should be told, first, where 
he was originally convicted and what then happened to him, and, 
then, how the breach is alleged to have taken place, and, if it be by a 
further conviction, the occasion of that conviction and the adjudica- 
tion of the court. He should then be asked whether he admits those 
facts. If he does, the court can proceed to deal with him, but, if he 
does not, then a trial will take place, albeit without a jury, and the 
prisoner will have to be asked whether he desires to give evidence or 
call witnesses, and the court will have to decide whether the breach 
has been proved. (R. v. Devine. C.C.A.) ‘ ae ‘es 


12. Practice; view by jury; refusal by accused to attend.—A view held 


in the course of a criminal trial is part of the evidence and is in substi- 
tution for, or supplemental to, plans, photographs and the like. It 
is not a ground of objection to the trial that a witness, who has given 
evidence at the trial, has attended the view and taken part at it by 
indicating places and positions, but the witness should make no 
communication to the jury apart from demonstrating, and should 


be allowed to be re-called to be cross-examined, if that is desired. 


If an accused person declines to attend a view which the court thinks 
it desirable to hold in the interests of justice, he cannot afterwards 
maintain that his absence rendered the view illegal. It is desirable, 
particularly where an accused person declines to attend a view and 
the trial and view take place in a country where witnesses may be 
illiterate, that the Judge should be present at and should take 
control of, the view. (Kamarat v. Reginam. Privy Council) 


E 


EDUCATION 
School meals; duty of school teachers to collect money for school meals 


service; Education Act, 1944, s. 49.—A school meals service had been 
provided for schoolchildren under statutory powers on a considerable 
scale since 1939, and schoolteachers had supervized the children 
while they were having meals and had collected the money which 
the children were required to pay for the meals which were provided. 
By the Education Act, 1944, s. 49, the Minister of Education was 
empowered to make regulations imposing on local authorities the 
duty of providing meals and providing for the manner in which 
services connected with the provision of the meals were to be rend- 
ered by teachers, but the regulations were not to impose on teachers 
duties in respect of meals other than the supervision of pupils. The 
Provision of Milk and Meals Regulations, 1945, made under s. 49, 
contained similar limitations. In 1956, as a protest against a 
Superannuation Bill then before Parliament, the National Association 
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EpucaTion—continued 


of Schoolmasters decided to ask its members to cease collecting money 
for the school meals service, and the Sunderland and District branch 
of the Association informed the defendant council, the local education 
authority, that its members would not, after reasonable notice, 
receive school meals money, although they would continue to super- 
vize school meals. The defendant council passed a resolution that 
those members of the Sunderland and District Association of School- 
masters who refused to collect money for school meals in school hours 
should be given notice to terminate their engagements. The. plain- 
tiffs, who were schoolmasters employed by the defendant council, 
five of them having been given notice of dismissal, claimed a declara- 
tion that the resolution was ultra vires the defendant council :— 
Held, any services rendered by teachers under s. 49 of the Act of 1944 
other than the supervision of school meals were voluntary, and, 
therefore, the collection of money for school meals was a duty which 
the defendant council could not impose under the section on teachers 
in their employment, and the defendant council’s resolution was 
ultra vires since it required the plaintiffs, on pain of dismissal, to 
perform a duty which was expressly prohibited by s. 49 of the Act 
of 1944. (Price and Others v. Sunderland Corporation. Q.B.D.) 


F 


FACTORIES AND WORKSHOPS 


1. Locomotive pushing more than one wagon; safety regulations; con- 


travention; servant of independent contractor killed in consequence 
of contravention by occupier of factory; liability of occupier to 
penalty; Factories Act, 1937, s. 133; Regulations for Use of Loco- 
motives and Wagons on Lines and Sidings in or used in connexion 
with premises under the Factory and Workshop Act, 1901 (S.R. & O. 
No. 679), reg. 14.—The appellants were the occupiers of a factory 
which was subject to the Regulations for Use of Locomotives and 
Wagons on Lines and Sidings, etc., 1901. Pursuant to an arrange- 
ment between the appellants and a firm of contractors, a lorry driver, 
with whom the appellants had no contract of employment and who 
was employed by the contractors, was employed to collect-slag from 
the factory premises. To reach the slag he had to cross a railway 
track on which a number of wagons were being pushed by a locomo- 
tive. The wagons collided with the lorry, and the lorry driver was 
killed. At the time of the accident, although there was risk of 
injury to persons employed, the front wagon was not accompanied 
nor preceded by a man and no other efficient means had been taken 
to obviate the risk as required by reg. 14 of the regulations of 1901 
(which take effect under s. 60 (1) of the Factories Act, 1937, as 
amended by s. 12 (1) of sch. I to the Factories Act, 1948, and s. 159 (1) 
of the Act of 1937). The appellants were charged under s. 133 of the 
Factories Act, 1937, on the ground that a person had been killed in 
consequence of their having contravened a provision of a regulation 
made under the Act, and were convicted:—Held, the appellants 
were in breach of the regulation as they had not taken efficient 
means to guard against danger to their employees, and that was so 
although no employee of theirs was injured; the lorry driver was 
killed in consequence of the contravention of the regulations by the 
appellants within s. 133; and, therefore, the appellants were liable 
to the penalty prescribed by the section, and the conviction was 
right. (Stanton Ironworks Co., Ltd. v. Skipper. Q.B.D.) ... 
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FACTORIES AND WorRKSHOPS—continued PAGE 


2. Milling machines; cutters to be fenced by strong guard; guard to be 
maintained while milling cutter in motion; maintenance of guard 
when any part of milling operation in progress; Horizontal Milling 
Machines Regulations, 1928 (S.R. & O., 1928, No. 548), reg. 3 (1), 
reg. 6.—By reg. 3 (1) of the Horizontal Milling Machines Regulations, 
1928: ‘‘ The cutter or cutters of every horizontal milling machine 
shall be fenced by a strong guard, properly adjusted to the work, 
which shall enclose the whole cutting surface except such part as is 
necessarily exposed for the milling operations.” By reg. 6: ‘‘ The 
guards or other appliances required by the regulations shall be 
maintained in an efficient state and shall be constantly kept in 
position while the milling cutter is in motion, except when the tool 
setter is setting up the machine.’’ A boy employed in a factory 
injured his hand while operating a horizontal milling machine. 
The components to be milled were placed in a moveable jig, which 
was designed to advance under mechanical power controlled by the 
operation of a lever towards the milling cutters. The cutters were 
automatically set in motion, and remained in motion, only when the 
jig got within one-eighth of an inch of them. When the jig was in 
the retracted position, there was a strong guard made of metal rods 
which complied with reg. 3 (1). When the jig moved forward there 
was left only sufficient space to bring the component intended to be 
milled against the cutter. When the electric power was switched 
on and the jig stationary in the retracted position, the boy put two 
components into the jig and clamped them into position. When 
his right hand was in the space between the front of the jig and the 
fence, the jig moved forward, pushing his hand in front of it, and 
entered the gap in the fence, so that, when the cutters were auto- 
matically set in motion, the boy’s hand was injured. The com- 
ponents were properly seated in the jig, but they had not been 
milled by the cutters owing to the boy having operated a lever which 
caused the jig to return to the retracted position before the forward 
motion was completed. The employers were convicted at a magis- 
trates’ court of a breach of reg. 3 (1), and the conviction was affirmed 
by quarter sessions. On appeal by the employers to the Divisional 
Court :—Held, that reg. 3 (1) and reg. 6 must be read together; 
that when, as in the present case, there was a strong guard complying 
with reg. 3 (1), no offence was committed unless the guard was not 
kept in position while the cutter was in motion; and, therefore, the 
appeal must be allowed and the conviction samenies (Morris 
Motors, Ltd. v. Hopgood. Q.B.D.) __... re ano: 


FOOD AND DRUGS 

1. Food unfit for human consumption; meat; carcase condemned by 
justice; executive, not judicial, act; no appeal to quarter sessions; 
Food & Drugs Act, 1938, s. 10 (3), s. 88.—Where an authorized 
officer of a local authority, under s. 10 (1) of the Food and Drugs 
Act, 1938, has seized meat which appears to him to be unfit for 
human consumption and a justice has condemned it as such under 
s. 10 (3) and ordered it to be destroyed, no appeal lies to quarter 
sessions against the order of the justice as he is acting in an executive 
capacity and not as a court of summary jurisdiction. (R. v. Corn- 
wall Quarter Sessions Appeal Committee. Hx parte Kerley. Q.B.D.) 469 


2. Sale otherwise than by net weight; butchers’ meat; oxtail; Sale of 
Food (Weights and Measures) Act, 1926, s. 5 (1), s. 13.—The Sale of 
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Food (Weights and Measures) Act, 1926, s. 5 (1) provides: “‘A 
person shall not sell any butchers’ meat otherwise than by net weight.’ 
By s. 13: ‘“ The expression ‘ butchers’ meat’ means beef, mutton, 
veal, lamb, or pork . . . and includes livers, but does not include 
heads, feet, lights, kidneys or sweetbreads .. .” Oxtail being part 
of the flesh of an ox, is beef, and, accordingly, “‘ butchers’ meat ” 
within the meaning of s. 13 and so the sale of it otherwise than by 
net weight is an offence pesagans s. 5 (1). hens v. R. Gunner, Ltd. 
Q.B.D.) ioe , - , ae set sue oad 


3. Sale to prejudice of purchaser; food not of quality demanded; dead 


fly in milk; Food and Drugs Act, 1938, s. 3 (1).—In a bottle of milk 
left on a customer’s doorstep in the usual manner a dead house-fly 
was found floating near the top. An information in accordance 
with s. 83 (3) of the Food and Drugs Act, 1938, was preferred against 
@ creamery company, alleging that the retailer had sold to the 
prejudice of the purchaser the milk which was not of the quality 
demanded by the purchaser, in that it contained a house-fly, contrary 
to s. 3 of the Act. The prosecutor proceeded directly against the 
company, as he was reasonably satisfied that the offence was due to 
their act or default and that the retailer could establish a defence 
under s. 83 (1) of the Act. Justices, being of opinion that there was 
no sale to the prejudice of the purchaser as defined by s. 3, the 
purchaser having demanded milk and having been supplied with 
milk, dismissed the information. On appeal:—Held, that the 
presence of a foreign body could make food not of the quality de- 
manded within s. 3 of the Act of 1938, and that the case must be 
remitted to the magistrates with an intimation that the offence was 
proved. (Newton v. West Vale Creamery Co., Ltd. Q.B.D.) 


G 


GUARDIANSHIP OF INFANTS 
1. Custody; application by putative father; jurisdiction of justices to 





entertain; Guardianship of Infants Act, 1886, s. 4; Guardianship 
of Infants Act, 1925, s. 3; Administration of Justice Act, 1928, s. 16. 
—tThe appellant, the putative father of two illegitimate children, 
took out two summonses under the Guardianship of Infants Acts, 
1886 and 1925, for the custody of the children. The justices rejected 
a submission that they had no jurisdiction under the Acts to enter- 
tain the application, but they decided against the appellant on the 
merits of the case. The appellant was admittedly the natural 
father of the children and the respondent was the mother. On an 
appeal by the father to the Chancery Division the respondent took 
the preliminary objection that there was no jurisdiction in the 
justices or in the High Court on appeal to entertain an application 
under the Act for custody by a putative father:—Held, there was 
no compelling reason for extending the term “ father’ in the Acts 
from its prima facie meaning of de jure father to putative father; 
“father ’ in s. 16 of the Administration of Justice Act, 1928 (which 
allowed a father to make an application for custody under s. 5 of 
the Act of 1886), meant legitimate father; and, therefore, there was 
no jurisdiction under the Acts of 1886 and 1925 either in justices or 
in the High Court to entertain an — for onaaayed by a _— 
father. (Re T.& T. (Infants) Ch.D.).. 
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GUARDIANSHIP OF INFANTS—continued 
2. Maintenance; means of mother taken into consideration in assessing 


sum payable by father; Guardianship of Infants Act, 1925, s. 3 (2).— 
The parties, who were married in 1947, had two children. In Novem- 
ber, 1949, the wife left the husband, taking the children with her. In 
January, 1955, a magistrates’ court granted the wife the custody of 
the children, and by consent ordered that the husband should pay a 
weekly sum of 30s. by way of maintenance for each child. The wife 
maintained herself, and on the complaint of the husband the justices 
varied the order as to the maintenance of the children by reducing the 
weekly sum of 22s. 6d. for each child on the ground that they were 
satisfied that the offer of the husband to pay 30s. was too high having 
regard to the means of both parties :—Held, (i) in deciding what 
sum it was reasonable to order a father to pay to the mother towards 
the maintenance of an infant under s. 3 (2) of the Guardianship of 
Infants Act, 1925, the justices were entitled to take into account all 
the circumstances of the case, including the means of the mother; 
(ii) although the order complained of contained a direction as to 
custody, its variation dealt only with the part relating to maintenance 
and the custody of infants was not concerned, and, therefore, being 
an interlocutory order, leave of the Judge or the Court of — was 
necessary. (Re W. (two infants). C.A.) - 


HOUSING 
Promotion by) -al authority of construction of houses; special conditions 


for annut. subsidy to builders; contract by builders with local 
authority including special conditions; right of builders to sell houses 
without consent of Minister; Housing (Financial Provisions) Act, 
1924, s. 3 (2) (c).—In 1926 the appellant corporation issued a state- 
ment setting out the terms and conditions on which they were pre- 
pared to grant financial assistance to private enterprise in the building 
of houses, and stating that for houses erected for letting they were 
prepared to make a maximum grant of £13 10s. per house for a 
period of forty years. The houses had to comply, inter alia, with 
condition (c) of s. 3 (2) of the Housing (Financial Provisions) Act, 1924, 
which provides that no house in respect of which a subsidy has been 
paid to the builder shall be sold without the consent of the appro- 
priate Minister. Between 1926 and 1933 the respondents built some 
6,000 houses in Glasgow and in respect of these houses entered 
into a contract with the appellants based on the appellants’ statement 
of 1926 under which the appellants paid an annual subsidy in respect 
of the houses, part of which they received from the Secretary of 
State for Scotland. In compliance with the conditions, the respon- 
dents let, and, as they became vacant, re-let, the houses up to 1953, 
when they applied to the Secretary of State for his consent to the sale 
of the houses, which consent was refused. The appellants contended 
that the refusal operated as an absolute bar to the sale of the houses by 
the respondents although the houses were the respondents’ absolute 
property :—Held, (i) the respondents were entitled to sell the houses 
without the consent of the Secretary of State, since the only purpose of 
the conditions laid down by s. 3 (2) of the Act was to enable a subsidy 
in respect of the houses to be paid, the only result of non-compliance 
with the conditions being that the subsidy would be discontinued or 
reduced; (ii) on the true construction of the contract between the 
appellants and the respondents, the subsidy would be paid so long as 
the terms of the contract were complied with, and, if they were not 
complied with, the respondents would cease to receive the subsidy, 
but would not be prevented from selling the houses. (City of Glasgow 


PAGE 


210 








Justice of the Peace and Local Government Review Reports. February 2, 1957. 


610 INDRX TO REPORTS—ANALYTICAL INDBX 


Hovusina—continued 
Corporation v. Western Heritable Investment Co., Ltd. House of 
Lords) ‘ J ‘ : 


HUSBAND AND WIFE 

1, Adultery; conduct conducing to husband’s adultery; expulsion of 
husband from matrimonial home; no suspicion by wife that husband 
committing or likely to commit adultery; Matrimonial Causes Act, 
1937, s. 11 (3).—Constructive desertion, unaccompanied by circum- 
stances causing the deserted spouse to commit adultery, does not 
amount to conduct conducing, just as simple desertion, unaccom- 
panied by such circumstances, does not amount to conduct conducing ; 
but if there are facts connected with the circumstances of the deser- 
tion which cause the deserted spouse to commit adultery, then that is 
capable in law of constituting conduct varietal to the a 
(Jenkins v. Jenkins. P.D. & A.) ees 

2. Adultery of husband; conduct conducing; wife’ s improper, but not 
adulterous, association with another man; Matrimonial Causes Act, 
1937, s. 11 (1), (3).—In March, 1955, the wife began to go out with one 
M. She did not disclose this fact to the husband, but he noticed a 
change in her attitude towards him and that, as regards sexual 
intercourse, she had become cold. In August, 1955, the husband 
committed adultery with a Mrs. A on two occasions. The husband 
confessed this adultery to the wife, who then told him of her associa- 
tion with M, though she denied that she had committed adultery 
with him. Subsequently, the wife, under the Matrimonial Causes 
Act, 1937, s. 11 (1), applied for an order under the Summary Juris- 
diction (Separation and Maintenance) Acts, 1895 to 1949, alleging that 
the husband had committed adultery. The husband alleged that by 
her conduct she had conduced to his adultery, and, under s. 11 (3) of 
the Act of 1937, was not entitled to an order:—Held, the wife’s con- 
duct was not capable in law of amounting to conduct conducing to the 
husband’s adultery, and, _— she was entitled to an order. 
(Brown v. Brown. P.D. & A.) . 

3. Adultery; reasonable belief by one spouse that the ote: hee emmentinnd 
adultery; notice of substance of case sufficient.—Where a charge 
of having committed adultery is made in matrimonial proceedings 
before justices full and proper particulars should be given. Where, 
however, in such proceedings one party proposes to rely on a reason- 
able belief that the other party has committed adultery, it is appro- 
priate and sufficient to give notice of the substance of the former 
party’s case, and it is not a matter of course that specific allegations of 
adultery should be made. (Sullivan v. Sullivan. P.D. & A.) 

4, Cruelty; mental cruelty; relevant of intention; desertion; construct- 
ive desertion; intention to disrupt the home; evidence.—The parties 
were married in September, 1953, and in November, 1954, the wife 
left the matrimonial home. The wife applied to the justices for an 
order under the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1949, complaining that the husband had been guilty of 
persistent cruelty towards her and had deserted her. At the con- 
clusion of the wife’s case, the justices found that the husband had no 
intention of being cruel to his wife, but, owing to his limited intelli- 
gence and set habits, he was not able to conform to the standards of 
life which his wife expected or provide the companionship which she 
desired, and that, although the wife’s mental health showed some 
deterioration after the marriage, no wilful misconduct by the husband 
had caused it. They also found that the husband had not deliberately 
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HvusBAND AND WIFE—continued 


conducted himself so as to drive the wife away from the house or bring 
the matrimonial home to an end. Accordingly, they found that the 
wife had not proved either complaint and dismissed her application :-— 
Held, (i) in a mental cruelty case the guilty spouse must either intend 
to hurt the victim or be unwarrantably indifferent as to the conse- 
quences of his conduct to the victim; the matter could not be dis- 
missed by saying that the husband had no intention of being cruel; 
and the justices had misdirected themselves on that issue; (ii) where 
a husband’s conduct was such that he must know that in all proba- 
bility it would result in the departure of the wife from the matrimonial 
home, that, apart from rebutting evidence, would be sufficient proof 
of an intention to disrupt the home, and the justices had misdirected 
themselves in dismissing the complaint of desertion because there 
was no proof of wilful ill-treatment of the wife by the husband or 
deliberate conduct by him to drive the wife away from the home. 
(Waters v. Waters. P.D. & A.) . 


5. Cruelty; persistent cruelty ; sexual offences by husband against third 


parties; bullying and aggressive attitude towards wife; different 
forms of mental ill-treatment taken together to found charge of 
persistent cruelty.—In relation to cases of mental cruelty, the 
authorities lay down the following principles: (i) Cruelty may be 
inferred from the whole facts and atmosphere disclosed by the 
evidence; (ii) actual intention on the part of the husband to injure 
the wife is an important, but not an essential, factor; (iii) it is impos- 
sible to create categories of acts or conduct which do or do not 
amount to cruelty; (iv) sexual offences directly relevant to the 
husband’s conjugal obligations may constitute ill-treatment of the 
wife; (v) mental ill-treatment may be coupled with physical ill- 
treatment in order together to found a charge of persistent cruelty. 
Since mental and physical ill-treatment can, though they are not 
ejusdem generis, be taken together, it must follow (vi) that different 
forms of mental ill-treatment may be taken together in order to found 
a charge of persistent cruelty. (Crawford v. Crawford. P.D. & A.) 


6. Desertion; constructive desertion; husband convicted of indecent 


assault; departure of wife from matrimonial home; husband’s 
desire for reconciliation.—The parties were married in 1942. In May, 
1952, the husband indecently assaulted a woman in a cinema. The 
wife read in a newspaper the account of the preliminary hearing 
before the justices of the charge against him, and thereupon left the 
matrimonial home. At the trial in September, 1952, the husband 
pleaded Guilty and he was granted an absolute discharge. In March, 
1953, a summons was issued against the husband on the wife’s 
complaint that he had deserted her. In evidence the wife said that 
from the moment she heard about the case against the husband she 
left the house and completely finished with him. The husband said 
that he had written to the wife asking her to take him back, but his 
letters were ignored, that he was sorry for what he had done, and that 
he wished to return to cohabitation with her:—Held, the offence 
was committed by the husband without the consent of the other 
woman so that it could not prompt any reasonable suspicion of 
adultery; the wife did not have just cause for leaving the husband 
merely because he was charged with that one isolated offence, and the 
uncompromising attitude which she had adopted and maintained was 
not the natural consequence of his behaviour so as to justify the 
conclusion that he must be presumed to have intended to drive her 
out; and accordingly, her etapa would be dismissed. — 
v. Lewis. P.D. & A.) sad . 
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HvusBAND AND WIFE—continued PAGE 


7. Maintenance; arrears; remission of part; Magistrates’ Courts Act, 
1952, s. 76.—In March, 1952, the wife obtained a maintenance order 
in the Gibraltar magistrate’s court. In November, 1953, a domestic 
proceedings court in England purported to revoke that order. In 
May, 1955, the Divisional Court held that the purported revocation 
was invalid and that the order was still effective. On a complaint by 
the wife in the magistrate’s court to enforce the arrears which then 
amounted to £396 17s. 10d., the question arose whether the whole 
or any part of that sum should be remitted under the Magistrates’ 
Courts Act, 1952, s. 76:—Held, for the purpose of determining this 
question the magistrate (i) should have regard to the fact that much of 
the arrears had accrued during the time when the maintenance order 
had been apparently, albeit ineffectively, revoked, so that the husband 

_ had been led to suppose that he was under no obligation to make any 
payment, (ii) ought, as a matter of practice, to impose a retrospective 
time limit, such as a year (as was the custom in the Divorce Division), 
beyond which the husband would not be required to pay arrears, and 
(iii) ought to enforce only such a sum as the husband would pay rather 
than goto prison. In the circumstances the arrears should be remitted 
in part and the figure of £100 substituted for that of £396 17s. 10d. 
(Pilcher v. Pilcher (No. 2). P.D. & A.) ie ‘ 127 


8. Maintenance order; discharge; adultery; condonation; sexual 
intercourse as proof of reinstatement of wife; Summary Jurisdiction 
(Married Women) Act, 1895, s. 7, as amended by Summary Jurisdic- 
tion (Separation and Maintenance) Act, 1925, s. 2 (1).—The parties 
were married in 1950 and there was one child of the marriage. In 
September, 1954, the wife left the matrimonial home and on Septem- 
ber 8, 1954, the justices made a maintenance order in her favour on 
the ground that the husband had wilfully neglected to provide reason- 
able maintenance for her and the child. Shortly afterwards the parties 
met again and from November, 1954, to March, 1955, the wife visited 
the husband on Saturday evenings when sexual intercourse took place 
between them and he usually gave her money. On the evening of 
May 8, 1955, the husband saw the wife who said she was in love with 
someone else and he followed her and a man to some woods. Late 
that night the wife visited the husband at the matrimonial home and 
told him again that she was in love with someone else, but sexual 
intercourse took place between them. The husband applied under 
s. 7 of the Summary Jurisdiction (Married Women) Act, 1895, for 
the discharge of the order of September 8, 1954, on the ground that 
the wife had voluntarily resumed cohabitation with him between 
November, 1954, and March, 1955, and that she had committed 
adultery on May 8, 1955, with one R. Before the justices the wife 
admitted having met R on May 8, but denied having committed 
adultery with him. The justices adjourned the hearing to enable R 
to give evidence. At the adjourned hearing they found that adultery 
had been proved and they discharged the order, stating in their 
reasons that a prima facie case of guilt had been raised by the 
husband which had not been rebutted to their satisfaction by the 
evidence of the wife and R. On appeal:—Held, (i) although there 
was no provision in the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949, for making R a party, he was an 
important witness, and, furthermore, it was only fair to give him an 
opportunity of answering the allegation of adultery, and there could 

be no objection to the course taken by the justices; (ii) although the 

onus of proving adultery remained throughout on the husband, that 
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10. 


onus could only determine the matter if the evidence was evenly 
balanced; in the present case the justices had come to a determinate 
conclusion that adultery had been committed, and, therefore, it was 
not necessary to consider the question of onus; (iii) the sexual inter- 
course which took place on May 8 when the husband had knowledge 
of the wife’s conduct earlier that evening was conclusive proof that 
he had condoned the adultery and reinstated her as his wife; (iv) not- 
withstanding the absence of any proviso to s. 7 of the Summary 
Jurisdiction (Married Women) Act, 1895, relating to connivance in, 
condonation of, or conduct conducing to, adultery, the words “‘ an 
act of adultery ”’ in that section must be taken to mean an act of 
adultery on which the husband could rely, and in the present case 
the husband, having condoned the wife’s adultery on May 8, could 
not rely on that adultery for the purpose of discharging the order of 
September 8, 1954. (Marczuk v. Marezuk. P.D. & A.) ~~ ‘ 


Maintenance order; discharge; adultery; condonation; sexual 
intercourse as proof of reinstatement of wife; Summary Jurisdiction 
(Married Women) Act, 1895, s. 7.—The parties were married on 
January 25, 1950. They parted in 1954, and on September 8, 1954, 
the justices for the petty sessional division of Paignton made an order 
in favour of the wife under the Summary Jurisdiction (Married 
Women) Act, 1895, by which the husband was ordered to pay £3 
a week for her maintenance and £1 a week for the maintenance of the 
child of the marriage. On May 12, 1955, he was £42 in arrears and a 
summons was issued on her complaint that he had disobeyed the 
order. On May 28, the husband laid information that his wife had 
committed adultery on May 8 and on divers dates thereafter, and 
submitted that the order of September 8, 1954, should be revoked 
or varied. On June 29, 1955, the justices revoked the order of 
September 8, 1954, (except as to the. £42 arrears) on the ground of 
adultery by the wife on May 8, 1955. On an appeal by the wife the 
Divisional Court found that there was evidence on which the justices 
could properly find that the wife had committed adultery, but they 
held that sexual intercourse between the husband and the wife which 
took place on May 8 when the husband had knowledge of the wife’s 
conduct earlier that evening was conclusive proof that he had con- 
doned the adultery and reinstated her as his wife, and that, notwith- 
standing the absence of any proviso to s. 7 of the Summary Juris- 
diction (Married Women) Act, 1895, relating to connivance in, 
condonation of, or conduct conducing to, adultery, the words “‘ an 
act of adultery ’ in that section must be taken to mean an act of 
adultery on which the husband could rely, and in the present case the 
husband, having condoned the wife’s adultery on May 8, could not 
rely on that adultery for the purpose of discharging the order of 
September 8, 1954:—Held, (Hopson, L.J., dissenting), that the words 
“act of adultery ” in s. 7 of the Act of 1895 were not to be interpreted 
as meaning an uncondoned act of adultery on which the husband 
could rely in matrimonial proceedings, but that, the effect of the 
section was that, on proof of adultery by the wife, whether that 
adultery was condoned by the husband or not, a maintenance order in 
her favour must be discharged. (Marczuk v. Marezuk. C.A.) 


Maintenance order; discharge; conflicting decisions of High Court 
and magistrate’s court; “fresh evidence ’’; Summary Jurisdictio: 
(Married Women) Act, 1895, s. 7, s. 10.—On April 14, 1954, the wife’s 
complaint that the husband had been guilty of persistent cruelty to 
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her was found by the magistrate to have been proved and an order 
was made in her favour under the Summary Jurisdiction (Separation 
and Maintenance) Acts, 1895 to 1949. The wife then presented a 
petition for divorce on the ground of her husband’s cruelty. The 
allegations in the petition were the same as those made before the 
magistrate with some additional charges relating to incidents occur- 
ring after the date of the magistrate’s order. The petition was dis- 
missed on the ground that the charges therein had not been sufficiently 
proved, and the husband applied to the magistrate under s. 7 of the 
Act of 1895 for the discharge of the order of April 14, 1954. The 
magistrate refused the application under s. 10 of the Act, he being of 
the opinion that the matter would be more conveniently dealt with by 
the High Court. On appeal by the husband :—Held, the magistrate 
ought-to have discharged the order since (a) the decision of the High 
Court was “‘ fresh evidence ” within the meaning of s. 7 of the Act, and 
(b) his court, and not the High Court, alone had jurisdiction to dis- 
charge the order, and, as s. 10 of the Act was, therefore, inapplicable, 
the husband had rightly appealed under s. 11 of the Act to the 
Divisional Court which would exercise its power under r. 71 (6) of the 
Matrimonial Causes Rules, 1950, and papas the order. (Smyth 
v. Smyth. P.D. & A.) . rom ae 


Maintenance order; enforcement; appeal; Case Stated to Divorce 
Divisional Court.—An appeal against an order or determination by 
justices for the enforcement of an order for the payment of money by 
a husband for the maintenance of his wife under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, lies 
to a Divisional Court of the Probate, Divorce and Admiralty 
Division by way of Case Stated, and not by notice of motion to r. 71 (2) 
of the Matrimonial Causes Rules, 1950. (Boulton v. Boulton. P.D. & A.) 


12. Maintenance; order of justices; subsequent undertaking of husband 


not to ask for variation of maintenance order; validity; Summary 
Jurisdiction (Married Women) Act, 1895, s. 7.-—In August, 1947, the 
wife obtained from justices a maintenance order for herself and the 
child of the marriage on the ground that the husband had deserted 
her. Subsequently, the husband presented a petition for dissolution 
of the marriage on the ground of the wife’s cruelty and desertion. In 
her answer the wife denied the charges without asking for any relief. 
In April, 1952, at the trial it appeared that the marriage had com- 
pletely broken down and that the wife was only concerned with 
retaining the maintenance order previously made by the justices, and 
on the husband’s undertaking that he would not apply for a variation 
of the maintenance order unless he was unable to earn anything 
the wife amended her answer, alleging that the husband had deserted 
her in 1947, and on that answer a decree of dissolution of the marriage 
was pronounced. The husband now applied that the undertaking 
given by him should be discharged on the grounds (i) that it could not 
have been validly given because it ousted the jurisdiction conferred 
on magistrates by s. 7 of the Summary Jurisdiction (Married Women) 
Act, 1895, (ii) that it offended against the doctrine of Hyman v. 
Hyman (1929) 93 J.P. 209; (iii) that the High Court had usurped the 
jurisdiction of the magistrates; and (iv) that there were changed 
circumstances. The justices refused the application:—Held, the 
undertaking given to the court not to apply for a variation of the 
maintenance order was validly given because: (i) a husband could 
agree with his wife to whom he was making payments under a 
justices’ order that he would not apply for a reduction in the payment 


Vol. 


PAGE 


307 


518 





Ju 


13 


JT 








al. 


+E 





Justice of the Peace and Local Government Review Reports. February 2, 1957. 


120 


INDEX TO RBPORTS—ANALYTICAL INDEX 


HvusBAND AND WIFE—continued 


below the amount currently payable unless his own income sank 
below a certain sum; (ii) the doctrine of Hyman v. Hyman, supra, did 
not apply by parity of reasoning to a husband so that he could not 
validly bind himself to his wife to pay her at least a certain fixed 
minimum sum by way of maintenance; (iii) there was no reason 
why the court should not accept the undertaking which could be dis- 
charged if sufficient reasons were shown; the husband had, however, 
failed to make out a case for a variation of the order; and, therefore, 


the application was rightly dismissed. (Russell v. Russell. C.A.) ... 


13. Separation order; variation; deletion of non-cohabitation clause; 


no physical violence; possibility of reconciliation.—Justices made an 
order, which included a non-cohabitation clause, in the wife’s favour 
under the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1949, on the grounds of persistent cruelty, desertion and 
wilful neglect to maintain. On an application by the husband to vary 
the order by deleting the non-cohabitaticn clause, the justices found 
that while the parties had been separated he had not offered any 
physical violence to the wife and that there could be a reconciliation 
if he showed the wife that he regretted his past conduct and that 
such conduct would not recur:—Held, that, while the wife was 
entitled to resist any overtures by the husband with a view to a 
reconciliation in which he did not recognize the error of his ways, to 
achieve that purpose it was not necessary to maintain in the order 
the non-cohabitation clause which precluded the husband from 
making any overtures at all, and the clause should be deleted. 
(Guiness v. Guiness. P.D. & A.) +a eee ee inne 


J 


JUSTICES 
1. Committal for trial; power of justices to commit to convenient court; 


selection of court; Magistrates’ Courts Act, 1952, s. 10.—Observations 
on the undesirability of justices, when exercising their power to 
commit for trial to a “ foreign ’’ court under s. 10 (1) of the Magistrates’ 
Courts Act, 1952, selecting a court which is geographically far distant, 
even if on the same circuit as the court to which the case would nor- 
mally be committed, and on the desirability of their selecting the 
nearest convenient court that is possible, even if on a different circuit. 
(R. v. Streams. C.C.A.) ... 


2. Jurisdiction; acting without jurisdiction; maintenance order; wife's 


allegation of cruelty not proved, but consent order for maintenance 
made; husband committed to prison for failure to comply with 
order; order discharged by Divisional Court; action against justices 
for damages for false imprisonment and for sums paid to wife under 
order; Justices Protection Act, 1848, s. 2, s. 3, s. 13; Limitation 
Act, 1939, s. 21 (1).—In August, 1941, the plaintiff’s wife took out a 
summons under the Summary Jurisdiction (Separation and Main- 
tenance) Acts, 1895 to 1925, alleging that the plaintiff had been 
guilty of persistent cruelty to her, and asking for a separation and 
maintenance order. On August 18, 1941, the justices made an order 
stating that, although persistent cruelty had not been proved, the 
plaintiff had consented to an order, and directing him to pay his wife 
maintenance. The amount payable under the order was varied on 
several occasions by order of the same justices and other justices of 
the same court. The plaintiff fell into arrears with his payments and 
was committed to prison for non-payment on three occasions, the last 
being in 1945, by justices of the same court. On October 6, 1954, the 
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Divisional Court of the Probate, Divorce and Admiralty Division 
discharged the original order and the orders of variation on the ground 
that they were made without jurisdiction. On December 21, 1954, 
the plaintiff issued a writ against all the justices of the court who had 
sat on the bench when the original orders, the orders of variation, and 
the committal orders were made, claiming damages for false im- 
prisonment and for the payments made by him to his wife under the 
orders. The defendants relied, inter alia, on the Justices Protection 
Act, 1848, and the Limitation Act, 1939, s. 21. It was conceded that 
the order of August 18, 1941, was bad on the face of it, since the 
justices, having found that persistent cruelty had not been proved, 
had no jurisdiction to make the order:—Held, (i) the plaintiff had 
established a right of action at common law for false imprisonment 
against, in view of the Justices Protection Act, 1843, s. 3, only those 
of the defendants who had made the original order of August 18, 1941, 
or the subsequent variation orders under which the plaintiff had been 
imprisoned, but, in the absence of malice, no cause of action lay for the 
recovery of damages in respect of the moneys paid by the plaintiff 
under the orders, since the proviso to s. 2 of the Act of 1848 did not 
postpone the accruing of the plaintiff’s right of action until after the 
original order and orders of variation had been quashed, as these 
orders were not “ convictions ”’ within the meaning of that enactment, 
and since, apart from the construction of s. 2, time began to run for 
the purposes of the Limitation Act, 1939, s. 21, from the dates of the 
acts of trespass constituting the false imprisonment, the plaintiff’s 
action was barred by s. 21 (1) of the Act of 1939; (ii) the Justices 
Protection Act, 1848, s. 2 and s. 13, did not create any cause of action 
which did not exist at common law, although s. 5 of that Act might 
do so. (O’Connor v. Isaacs and Others. Q.B.D.) os i 


3. Jurisdiction; remission of Case Stated; point not argued before 


magistrate; no evidence tendered on which point could be decided 
in favour of appellants; application for remission for hearing of 
evidence first made to Court of Appeal; Landlord and Tenant Act, 

1954, s. 25; London Government Act, 1939, s. 184 (1), (2); Summary 
Jurisdiction Act, 1857, s. 6 ; Landlord and tenant; notice to quit; 
validity; signature; on behalf of London county council.—Premises 
were let to a tenant by a memorandum of agreement dated September 
4, 1953, made between the London county council by W, their director 
of housing and valuer and agent, of the one part, and the tenant, of the 
other part, the tenancy to be determined by one month’s notice, and, 
if determined by the council, to be determined “ by a written notice 
signed by the director of housing and valuer to the council”. By a 
notice dated February 2, 1955, served on the tenant and expressed 
to be given under the Landlord and Tenant Act, 1954, s. 25, the 
council purported to terminate the tenancy on August 5, 1955. The 
notice was signed by T, valuer and agent to the council, the depart- 
ment of the director of housing and valuer to the council having been 
split into two departments, that of the director of housing and that 
of the valuer to the council. The notice did not contain a statement 
(such as would have constituted evidence of T’s authority by virtue of 
s. 184 (2) of the London Government Act, 1939) that T was authorized 
by the council to sign the notice, and no evidence was tendered that T 
was authorized to sign the notice:—Held, (i) since the notice to quit 
did not state that T was authorized to sign it and thus was not brought 
within s. 184 (2) and since no evidence had been tendered to show 
that T was authorized to sign, it had not been established that the 
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notice was a valid notice within s. 25 (1) of the Landlord and Tenant 
Act, 1954; (ii) the case would not be remitted to the magistrate for 
evidence to be given to show that T was authorized to give the notice 
to quit because (a) the question of the validity of the notice under the 
Landlord and Tenant Act, 1954, had not been taken before the 
magistrate, (b) it was doubtful whether it was a question of law 
“arising on ”’ the Case Stated by the magistrate within s. 6 of the 
Summary Jurisdiction Act, 1857, and (c), even if there was power to 
remit the case, the application to remit it, being an application for the 
admission of evidence made for the first time to the Court of Appeal, 
ought not to be granted. Kates v. Jeffery (1914) 78 J.P. 310 ianaaee 
(London County Council v. Farren. C.A.) ... 


4. Jurisdiction; maintenance order made without jurisdiction; husband 


committed to prison for failure to comply with order; order dis- 
charged by Divisional Court; action against justices for damages for 
false imprisonment and for sums paid to wife under order; Justices 
Protection Act, 1848, s. 2; Limitation Act, 1939, s. 21 (1).—In August 
1941, the plaintiff’s wife took out a summons under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, alleg- 
ing that the plaintiff had been guilty of persistent cruelty to her and 
asking for a separation and maintenance order. On August 18, 1941, 
the justices made an order stating that, although persistent cruelty 
had not been proved, the plaintiff had consented to an order, and 
directing him to pay his wife maintenance. The amount payable 
under the order was varied on several occasions by orders of the same 
justices and other justices of the same court. The plaintiff fell into 
arrears with his payments and was committed to prison for non- 
payment on three occasions, the last being in 1945, by justices of the 
same court. On October 6, 1954, the Divisional Court of the 
Probate, Divorce and Admiralty Division discharged the original 
order and the orders of variation on the ground that they were made 
without jurisdiction. On December 21, 1954, the plaintiff issued a writ 
against all the justices of the court who had sat on the bench when the 
original orders, the orders of variation, and the committal orders were 
made, claiming damages for false imprisonment and damages in 
respect of the payments made by him to his wife under the orders. 
The defendants relied, inter alia, on the Justices Protection Act, 1848, 
and the Limitation Act, 1939, s. 21. It was conceded that the order 
of August 18, 1941, was bad on the face of it because the justices had 
no jurisdiction to make it, and it was agreed between the parties that 
there had arisen in the plaintiff causes of action for damages for false 
imprisonment as against some of the defendants:—Held, {i) the 
plaintiff’s right of action for damages for false imprisonment was 
barred by the Limitation Act, 1939, s. 21 (1), because the proviso to 
s. 2 of the Justices Protection Act, 1848, did not postpone the accrual 
of the plaintiff’s cause of action until after the original order and 
variation orders had been quashed; (Romer, L.J., dissenting: it 
could not be postulated that under the proviso to s. 2 of the Act of 
1848 orders as well as convictions had to be quashed before action 
could be brought); and because, apart from the question of the 
construction of s. 2, the quashing of the orders was not a condition 
precedent to the accrual of the cause of action under the Act in the 
plaintiff; (ii) the loss or injury suffered by the plaintiff was the 
payment of the money by him to his wife under the bad orders; that 
payment was not an “ act done ”’ by the justices without jurisdiction 
under s. 2 of the Act of 1848; and, therefore, there was no cause of 
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action accruing to him against the defendants under that section; 
(iii) the making of an order requiring the payment of money by the 
justices without jurisdiction did not confer on the plaintiff a cause of 
action for the amount of money paid by him, his remedy being to 
appeal against the order. Decision of Drertock, J. (ante, p. 169) 
affirmed. (O’Connor v. Isaacs and Others. C.A.) ... oe mee 


5. Jurisdiction; remand in custody for medical examination; offence not 


punishable with imprisonment; Magistrates’ Courts Act, 1952, s. 14 
(3).—The defendant, a metropolitan magistrate, convicted the 
appellant of offences relating to the obstruction of the highway, none 
of which was punishable by imprisonment, and he then remanded 
him in custody for one week for a medical report as to his mental and 
physical condition. On a claim by the plaintiff for damages for 
wrongful imprisonment in respect of this remand:—Held, the 
defendant had power under s. 14 (3) of the Magistrates’ Courts Act, 
1952, to remand the plaintiff for a ~ on his mental and oo 
condition. (Boaks v. Reece. Q.B.D.) . ‘ sie ; is 


L 


LAND DRAINAGE 
Drainage rate; basis of annual value of hereditament; determination of 


annual value; sch. A assessment under appeal when rate made; Land 
Drainage Act, 1930, s. 29 (1).—A drainage board made a rate on 
hereditaments occupied by a company in accordance with s. 24 of the 
Land Drainage Act, 1930, adopting as the basis of the rate the annual 
value of the hereditaments for the purposes of sch. A of the Income 
Tax Act, 1952. The sch. A. assessment, which was based on the 
recent revaluations of the hereditaments at a greatly increased annual 
value, had been signed and allowed pursuant to s. 35 of the Income 
Tax Act, 1952, but it had not been communicated to the company at 
the time when the rate was made. When the company was notified 
of the sch. A assessment, it appealed against it:—Held, that so far as 
the rate was based on the sch. A assessment it was invalid, since the 
annual value of the hereditaments was not determined within the 
meaning of s. 29 (1) of the Act of 1930 until either (a) an appeal against 
the assessment was determined, or (b) if there were no appeal, the 
time for appeal had expired. (B.P. Refinery (Kent), Ltd. v. Kent 
River Board. B.P. Refinery _— Ltd. v. Lower Medw: ais Internal 
Drainage Board. Q.B.D.) 


LANDLORD AND TENANT 
Case Stated; remission of Case Stated; point not argued before magis- 


trate; no evidence tendered on which point could be decided in favour 
of appellants; application for remission for hearing of evidence first 
made to Court of Appeal; Landlord and Tenant Act, 1954, s. 25; 
London Government Act, 1939, s. 184 (1), (2); Summary Jurisdiction 
Act, 1857, s. 6; Notice to quit; validity; signature; on behalf of 
London county council.—Premises were let to a tenant by a memor- 
andum of agreement dated September 4, 1953, made between the 
London county council by W, their director of housing and valuer 
and agent, of the one part, and the tenant, of the other part, the 
tenancy to be determined by one month’s notice, and, if determined 
by the council, to be determined “ by a written notice signed by the 
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help espegially for:— 
COOMBEHURST 


PEARSON HOUSE 


Officers. 


Please send to:— 


THE 


LONDON POLICE COURT MISSION 


pioneer of the Probation Service and responsible for eight training 
establishments (including the Cotswold School) needs financial 


its Home for child victims of criminal assault and cruelty. 


its Hostel for homeless and destitute women and girls, and 


AN ASSISTANCE DEPARTMENT 
which provides help for special cases referred by Probation 


Legacies and Subscriptions are urgently required. 


THE LONDON POLICE COURT MISSION, 
2, Hobart Place, London, S.W.1. 











A WORTHY CAUSE 


for consideration in making 
bequests for religious work 


Protestant 
Reformation 
Society 


NOW IN ITS 130th YEAR 
. 
Latest annual report on request 


to Secretary and Treasurer : 


MR. A. R. JAMES 
26 Albemarle St., London, 
Tel. : Mayfair 1618 W.I. 











-—THE NATIONAL COUNCIL— 
OF SOCIAL SERVICE (Inc.) 


Patron 


HER MAJESTY THE QUEEN 


The National Council was founded 
to promote and assist all forms of 
voluntary social work in town and 
country. It acts as a watchdog for the 
interests of Voluntary Organisations. 

It does this by providing the means 
by which voluntary organisations can 
consult and co-operate; undertaking 
research; acting as a ‘clearing house 
for information and advice ; and main- 
taining a national head quarters for 
village halls, community centres, 
councils of social service and other forms 
of co-operative effort by local societies 
including the interests of Old People. 

It provides the Headquarters for the 
Citizens Advice Bureau Service. 

It is established for charitable pur- 
poses only and is dependent on volun- 
tary contributions. 

Donations and Legacies are most 
urgently needed for its work. 

Chairman of Finance Committee : 

Sir Edward Peacock, G.c.v.o. 
Hon.Treasurer : Sir Christopher Chancellor, C.M.G. 
General Secretary : G. E. Haynes, C.B.8. 
26, Bedford Square, London, W.C.1 

Tel. MUSeum 8944 
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BRITISH UNION FOR THE 
ABOLITION OF VIVISECTION 


(INCORPORATED) 


* Aims to abolish the practice of experiment- 
ing on living animals 


%* Has 150 Branches in the British Isles and 
the Dominions 


%* Holds hundreds of meetings, debates, cam- 
paigns, etc., annually 


LEGACIES ESSENTIAL FOR CONTINUANCE OF WORK 


Annual Report (free) from the 
SECRETARY, 47, WHITEHALL, LONDON, S.W.|I 























NATIONAL CHILDREN’S 





(Founded by Dr. Stephenson, 1869) 


HOME | 





* Need alone determines the admission of a child. Each application 
is decided on its merits, irrespective of class or creed. 


* There are 40 Branches of the Home in various parts of the country. 
* The children live in small families. No uniforms are worn. 


* The children are given a good education and vocational guidance. 
An After-Care Department gives advice and assistance when they 
leave the Home. 


* Nearly 39,000 boys and girls have already been helped. The 
number now being cared for is over 3,000. 


* The Home still depends on voluntary support. Funds are urgently 
needed to meet the greatly increased cost of maintaining the work. 


Chief Offices: HIGHBURY PARK, LONDON, N.5 
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A HOME MEANS GENTLENESS 


The S.O.S. Society provides homes—not 
institutions—for those in need. 

The “‘ juvenile delinquent ” is no longer an 
unloved, frightened child. The old men and 
women, no longer able to struggle on alone, are 
not just recipients of charity. In our Homes 
they are individual people, still with their pride 
and their dignity. 

Today we run three Homes for boys; three 
for men and youths who, through misfortune or 
folly, have fallen out of step with their fellow 
men; and nine for old people. 

Every year we have to find £15,000 over and 
above the grants we receive. This is simply to 
keep going. To develop our work—work that 
is not and cannot be done by the State—we 
need more. 

Gifts, donations, legacies, however small, will be 

most gratefully received by the Hon Treasurer, 

Major General Sir Kenneth Buchanan, C.B., 
C.M.G., D.S.O. 


$.0.8. SOCIETY 24 asueurn prace, onvon, s.w.7 








w 


Will you please help us to carry on our much needed work for the welfare of horses. We purchase those which 
by reason of old age, infirmity or previous ill-treatment are in need of care and attention ; we also endeavour 
to provide suitable homes for those horses fit enough to do a little light work, under the supervision of the 
Society, and for all this, funds are urgently needed. Donations to the Secretary at office. 


Stables : St. Albans Road, South Mimms, Herts. 
Office : 5, Bloomsbury Square, London, W.C.1. Tel : Holborn 5463. 





Vv 





Justice of the Peace and Local Government Review Reports. February 2, 1957. 








When making 
your WILL 


please remember the 


Urgent Needs of 
THE CRUSADE 
OF RESCUE 


AND HOMES FOR 
DESTITUTE CATHOLIC 
CHILDREN 


This Society depends entirely upon 
Charity for its support. 


It is not Nationalised—-nor Subsidised 


WE ARE A REGISTERED 

ADOPTION SOCIETY 

Please write for a Form of Bequest to 
The Administrator, The Very Revd. Canon 


Charles B. Flood, 73, St. Charles Square, 
Ladbroke Grove, W.10 











Queen 
Elizabeth's 
Training College 
FOR THE DISABLED 


LEATHERHEAD 
PATRON: HER MAJESTY QUEEN 
ELIZABETH THE QUEEN MOTHER 


President: LIEUT-GENERAL THE RT. HON. 
THE LORD FREYBERG, V.C., G.C.M.G., 
K.C.B., K.B.E., D.S.O. 

Chairman: E. S. Evans, C.B.E., F.R.C.S. 

Hon. Treasurer: J. A. Crean 

Principal: A. E. R. Bruce 


Since 1934 nearly 5,000 men and 
women of all types of disabilities have 
been trained in 18 different trades 
for employment in normal industry. 


MONEY URGENTLY NEEDED 
NOW for Capital Expenditure on 
equipment and further extensions. 





























‘TONIGHT—in Korea 

and other lands 
children will be asleep in 
gutters, under bridges, 
anywhere which pro- 
vides some shelter. 
Sympathy is not 
enough. We need your 
help. Legacies, 
Subscriptions and Gifts 
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CHILDREN FUND 


Patron: H.M. THE QUEEN 
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THE SAVE THE 


12 (Z) Upper Belgrave Street, London, S.W.1. 
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director of housing and valuer to the council”. By a notice dated 
February 2, 1955, served on the tenant and expressed to be given 
under the Landlord and Tenant Act, 1954, s. 25, the council purported 
to terminate the tenancy on August 5, 1955. The notice was signed by 
T, valuer and agent to the council, the department of the director of 
housing and valuer to the council having been split into two depart- 
ments, that of the director of housing and that of the valuer to the 
council. The notice did not contain a statement (such as would have 
constituted evidence of T’s authority by virtue of s. 184 (2) of the 
London Government Act, 1939) that T was authorized by the council 
to sign the notice, and no evidence was tendered that T was authorized 
to sign the notice :—Held, (i) since the notice to quit did not state that 
T was authorized to sign it and thus was not brought within s. 184 (2) 
and since no evidence had been tendered to show that T was authorized 
to sign, it had not been established that the notice was a valid notice 
within s. 25 (1) of the Landlord and Tenant Act, 1954; (ii) the case 
would not be remitted to the magistrate for evidence to be given 
to show that T was authorized to give the notice to quit because (a) the 
question of the validity of the notice under the Landlord and Tenant 
Act, 1954, had not been taken before the magistrate, (b) it was doubtful 
whether it was question of law “ arising on ”’ the Case Stated by the 
magistrate within s. 6 of the Summary Jurisdiction Act, 1857, and 
(c), even if there was power to remit the case, the application to remit 
it, being an application for the admission of evidence made for the 
first time to the Court of Appeal, ought not to be granted. Kates v. 
Jeffrey (1914) 78 J.P. 310, — (London County Council v. 
Farren. C.A.) eee av ah ies aes ons 


LICENSING 
1. Disqualification of premises; two rooms available for accommodation 


of public; restaurant licence in effect limiting sale of liquor to one 
room; other rooms available for general purposes; Licensing Act, 
1953, s. 32 (1).--Justices granted an on-licence for certain premises 
subject to conditions which, in effect, restricted the sale of liquor to one 
room, a restaurant, on the first floor. On the ground floor were a hall 
and a café which were available for the accommodation of the public 
for general purposes. The confirming authority refused to confirm 
the licence on the ground that it was void under s. 34 (2) of the 
Licensing Act, 1953, because the premises were disqualified under s. 32 
(1) (a) by reason of the fact that they did not contain “ two rooms for 

the accommodation of the public ”, which they interpreted as meaning 
two rooms where intoxicating liquor might be consumed. On applica- 
tion for mandamus directed to the confirming authority :—Held, that 
s. 32 (1) merely required that there should be at least two rooms for 
the accommodation of the public simpliciter and did not require that 
these should necessarily be rooms available for the sale or consumption 
of liquor; that the premises did contain the rooms specified in s. 32 (1) 
and so were not disqualified; and that, therefore, mandamus must 
issue. Per ORMEROD, J.: The question of qualification or disqualifica- 
tion is to be considered as at the time when the application is made 
to the justices and not when the justices had considered it. (R. v. 
Middlesex County reggae and ree Committee. Hx — 
Frost. Q.B.D.) ... oo 


2. Permitted hours; “ne aan of exemption ; sila occasion ; 


Christmas shopping; general extension of shopping hours not proper 
object; Licensing Act, 1953, s. 107.—On the application of the licensee 
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of premises consisting partly of shops and partly of licensed premises, 
justices made an order for an extension on a special occasion, under 
s. 107 of the Licensing Act, 1953, of permitted hours from 2.30 p.m. 
to 6 p.m. for the seven week-days before Christmas, on the ground 
that large numbers of people were in the habit of going to the 
premises for shopping at those times. On an application for certiorari 
to quash the order:—Held, that s. 107 was not to be construed as 
allowing an order to be made to enable people to have a general 
extension during shopping hours, the section being designed for race 
meetings, cricket matches, Christmas or New Year parties, etc., where 
people wanted a means of refreshment, and, the order of certiorari 
must, therefore, issue. (R. v. Cheltenham Justices. Ex parte Martin 
Bros. (Wines and Spirits), Ltd. Q.B.D.) vii ie 


3. Supply outside permitted hours; supply by licensee to members of staff; 


no payment by staff; one drink debited to brewery company and 
another paid for by licensee; no private friendship between licensee 
and persons supplied; Licensing Act, 1953, s. 100 (1) (a), s. 100 (2) (c). 
—Section 100 (1) of the Licensing Act, 1953, prohibits the sale and 
consumption of liquor except during permitted hours. Section 100 
(2) (c) exempts from this provision “‘ the supply of intoxicating liquor 
for consumption on licensed premises to any private friends of the 
holder of the licence bona fide entertained by him at his own expense 

..’. The appellant, who was the licensee of an inn owned by a 
brewery company, made a practice on Saturday nights during non- 
working and non-permitted hours of supplying each member of his 
staff who had worked on the particular night with two drinks. The 
staff did not make any payment for the drinks, one of which was 
debited to the brewery company while the other was paid for by the 
appellant. The appellant was convicted of supplying intoxicating 
liquor on licensed premises outside permitted hours, contrary to s. 100 
(1) (a) of the Act :—Held, that the supply was not to “ private friends ” 
within the meaning of s. 100 (2) (c), as the drinks given to the staff were 
entirely a business transaction and one of the methods by which the 
appellant conducted his house, nor was he, when he supplied the 
drink which he debited to the brewery company, entertaining at his 
own expense, and, therefore, the conviction was right. Dictum of 
Humpsreys, J., in Jones v. Cockcroft [1945] 2 All E.R. 333, 335 
disapproved. (Schofeld v. Jones. . Q.B.D.) 


LOCAL GOVERNMENT 
1. Borough councillor; disqualification for voting; “‘ pecuniary interest ”’ ; 


councillor tenant of council house; question relating to rent of 
council houses; exception in case of service offered to public; Local 
Government Act, 1933, s. 76 (1).—Six members of a borough council 
were tenants of houses owned by the council and let to them. At the 
time of a meeting of the council tenants of the council who took in 
lodgers had to pay an increased rent, and three of the aforementioned 
councillors had lodgers. A resolution was moved that thenceforward 
no additional rent should be paid by tenants of the council who had 
sub-tenants or lodgers, with the proviso that the resolution should not 
apply to tenants who were members of the council. An amendment 
having been moved to delete the proviso, all six councillors, after 
having declared their interest in the matter, voted against the amend- 
ment and for the resolution. They were convicted at a magistrates’ 
court on an information charging them with offences against s. 76 (1) 
of the Local Government Act, 1933, in that they had voted at the 
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meeting on a question relating to a matter in which they had a 
pecuniary interest :—Held, that it was immaterial whether the 
appellants gained any pecuniary advantage or disadvantage by their 
vote; that the appellants had a pecuniary interest within the meaning 
of s. 76 (1) in any question relating to the rents of council houses; 
that housing was not a “ service ” within the meaning of the proviso 
to the sub-section which excepted “‘ any matter relating to the terms 
on which the right to participate in any service . . . is offered to the 
public”; and that the appellants were, therefore, rightly convicted. 
(Brown and Others v. Director of Public Prosecutions. Q.B.D.) 


2. Town councillor; disqualification; office of profit in gift or disposal of 


authority; assistant master at grammar school; appointment by 
governors of school in consultation with headmaster; confirmation by 
divisional executive of borough; Local Government Act, 1933, s. 59 
(1) (a).—In the borough of L., which was an excepted borough under 
para. 4 of part III of sch. I to the Education Act, 1944, assistant 
masters at county secondary schools, including the L. secondary 
grammar school, were appointed to the service of the local education 
authority (the county council) by the governors of the school in con- 
sultation with the headmaster, but the appointment in each case was 
subject to confirmation by the borough council. L., an assistant 
master at the grammar school, had been so appointed and was paid 
out of funds provided by the county council to the borough council. L. 
was convicted on an information preferred against him under s. 84 (1) 
of the Local Government Act, 1933, for having acted as a member of 
the borough council when he was disqualified for so acting by reason 
of the fact that he held a “ paid office . . . in the gift or disposal ” 
of the borough council, within the meaning of s. 59 (1) (a) of the Act. 
On appeal :—Held (STaBxz, J., dissenting), that L.’s post as assistant 
master was a “ paid office . . . in the gift or disposal ”’ of the borough 
council since his appointment had required the confirmation of the 
borough council, and, therefore, the conviction was right. (Lamb 
v. Jeffries. Q.B.D.) uns ue eas aie ath me 


M 


MENTAL DEFECTIVE 
Detention under order of judicial authority; person “‘ found neglected ”’; 


Mental Deficiency Act, 1913, s. 2 (1) (6) (i)—-On December 9, 1948, a 
magistrate, duly appointed and acting as the judicial authority under 
the Mental Deficiency Acts, 1913-1938, heard a petition by the 
supervising officer of the Essex county council alleging that the 
applicant was a mental defective subject to be dealt with under the 
Acts and asking for a reception order directing her to be detained’ in 
an institution for mental defectives. On the hearing of the petition 
the magistrate found that the applicant, being a feeble-minded person, 
was a defective within the meaning of the Acts and that she was 
subject to be dealt with under the Acts by reason of her being ‘‘ found 
neglected ” in June, 1948, within the meaning of s. 2 (1) (b) (i) of the 
Act of 1913. The relevant facts as they existed in June, 1948, were 
as follows. When three months old, the applicant had been placed by 
her mother in a poor law institution in Essex. She had been cared 
for and brought up by the poor law authorities, and had been sent to 
ordinary schools. After leaving school at the age of 15, she had 
been employed in various ways, but had not given satisfaction. By 
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Mentat DEFECTIVE—continued PAGE 


June, 1948, she was 17 years of age and there was no power to 
detain her in the poor law institution. She was still an inmate in the 
institution, but it was feared that she was about to remove herself 
and there was evidence that she was a borderline high-grade mental 
defective. The magistrate ordered the applicant to be sent to the 
Royal Eastern Institution, Colchester, to be detained there or in any 
other institution to which she might be transferred in accordance 
with the regulations for the time being in force under the Acts. 
Since December 9, 1948, the applicant had been in institutions in the 
care and under the control of the Essex county council and the 
Board of Control. After a period of stabilization and training she 
was given leave of absence on licence, first to an aunt, then to a 
private nursing home and hospital, and, finally, to her half-brother, 
with whom she was still on licence. The applicant applied for a 
writ of habeas corpus, alleging that the order of December 9, 1948, 
was ultra vires the Act of 1913, inasmuch as she was not then a 
person subject to the Act who could be dealt with on such a petition 
and that there was no evidence on which the magistrate could 
properly find that she was such a person. The return to the writ 
was made by the Board of Control and the physician superintendent 
of the Royal Eastern Counties Hospital, and stated that the applicant 
was detained by virtue of the order of December 9, 1948, which, it 
was said, contained the grounds for the making of it and was on its face 
a valid order:—Held, (i) that the Divisional Court had power to 
receive affidavit evidence in order to decide whether there was any 
such evidence before the judicial authority as would justify its 
finding that it had jurisdiction to deal with the matter and make an 
order; (ii) that the words “‘ found neglected ”’ in s. 2 (1) (8) (i) of the 
Act of 1913 must be construed as meaning physically suffering from a 
lack of essentials through want of reasonable care, and must be 
intended to be applicable to a condition which was already in existence 
and not to a future condition, so that the local authority was not 
empowered to act merely because a mental defective needed care and 
training which could not be provided in his home; (iii) that there 
was, therefore, no evidence before the judicial authority that the 
applicant was a mental defective “‘ found neglected,” and the writ 
must issue and the applicant be discharged. Per Lorp Gopparp, 
C.J., and Devin, J.: On the hearing of a petition for the making 
of a reception order it is for the judicial authority to apply such tests 
and to call for such evidence as he may require in order to determine 
whether the person brought before him is a person in respect of whom 
a reception order should be made. It is not enough that he should 
rely on the two medical certificates which are ines to -— him 
jurisdiction. (Re Rutty. Q.B.D.) _... eos , 120 


MERCHANT SHIPPING 


Overloading; deck cargo; timber above permitted height at two places; 
one offence only committed; Timber Cargo Regulations, 1932 
(S.R. & O. 1932, No. 110), reg. 5 (6); Merchant Shipping (Safety and 
Load Line Conventions) Act, 1932, s. 61 (4), (6).—The applicant, 
who was the master of a cargo ship, was charged at a magistrate’s 
court on two informations, each alleging a contravention of reg. 5 (b) 
of the Timber Cargo Regulations, 1932. The first information 
related to timber carried on the fore deck of the ship and the second 
to timber carried on the quarter deck, the allegation in each case 
being that the height of the timber exceeded the maximum per- 
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mitted by the regulations. The applicant, who was legally represented, 
pleaded Guilty to both informations, and the magistrate imposed a 
fine on each information. On a motion by the applicant for certiorari, 
to quash the second conviction and fine on the ground that one 
offence only had been committed :—Held, (i) that one offence only 
had been committed; but (ii) that, certiorari, being a discretionary 
remedy, would not issue in this case inasmuch as the applicant had 
pleaded Guilty to both informations before the magistrate who, 
therefore, had not acted in excess of jurisdiction. (R. v. Campbell. 
Ex parte Nomikos. Q.B.D.) na ai is _ — 


MINES 
Coal mine; safety regulations; apparatus producing flame; oxyacetylene 


burner taken below ground without authority; absence of manager 
on leave; under-manager appointed to act; liability of manager; 
Coal Mines Act, 1911, s. 3 (2) (a), s. 35 (1).—The appellant, who was 
the manager of a coal mine, before going on leave appointed, under 
s. 3 (2) of the Coal Mines Act, 1911, a duly qualified person to carry 
out his duties. A few days before he left the appellant gave instruc- 
tions for certain work to be carried out at the entrance to the mine, 
saying inter alia: ‘‘ We will pull these half rings out and then those 
that are in the cement I will have burnt out.’’ While the appellant 
was on leave the rings were burnt out, and for that purpose an 
oxyacetylene burner was used about ten yards inside the entrance to 
the mine. No application for permission to use this burner had been 
made to the persons competent to grant such permission, and its use 
in the mine contravened s. 35 (1) of the Act. Justices convicted the 
appellant of an offence under s. 75 of the Act arising out of this 
contravention on the ground that the appellant was the manager of 
the mine. Under s. 75 it is a defence to the manager to prove “ that 
he has taken all reasonable means by publishing and to the best of 
his power enforcing ’’ the provisions of s. 35. On appeal by the 
appellant against conviction:—Held, that the conviction must be 
quashed, as (i) by appointing a duly qualified person under s. 3 (2) 
to act in his absence, the manager ceased to be clothed with the 
responsibility of a manager under the Act and the responsibility and 
liability under s. 75 devolved on the person appointed in his place; 
(ii) on the facts the appellant had discharged the onus of - aah a 
defence under s. 75. (Bassett v. Evans. Q.B.D.) ‘ 


N 


NATIONAL INSURANCE 
Failure to pay contributions; power to order payment on information; 


“recoverable as a penalty’; National Insurance (Contributions) 
Regulations, 1948 (S.I. 1948, No. 1417), reg. 19 (5).—The respondent 
pleaded Guilty to an information charging him with failing to pay 
a contribution which he was liable to pay as a self-employed person 
under the National Insurance Act, 1946, during a particular week. 
A notice served on him in accordance with reg. 19 (1) of the National 
Insurance Regulations, 1948, stated that, in the event of his convic- 
tion, it was intended to give evidence of his failure to pay other 
similar contributions for a total period of 47 weeks. The justices 
declined to order payment of any of the contributions on the ground 
that they had no jurisdiction to make an order for payment of a civil 
debt on proceedings on an information for a criminal offence :—Held, 
that, since, by reg. 19 (5), unpaid contributions were recoverable as a 
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penalty, that is to say, in the same way as a fine is recovered, the 
justices had jurisdiction to order the respondent to pay the contribu- 
tions which it had been proved he had failed to pay, and that the case 
must be remitted to them with the direction to make an order 
accordingly. (Shilvock v. Booth. Q.B.D.) 


NEGLIGENCE 
1. Foreshore belonging to local authority; damage arising from stranding 
of vessel; plea of negligence in navigation; stranding of ship due 
to fractured stern frame; no right of plaintiffs to rely on negligence 
in relation to fracture.—In December, 1950, an oil tanker belonging 
to the appellants bound from Liverpool to Preston developed a 
steering fault when approaching an estuary in rough weather. In 
view of the weather and the danger of turning round, the master 
decided to continue into the channel. Soon after, the vessel took a 
heavy sheer to starboard and ran aground on a revetment wall. 
To save the vessel and the crew from grave danger, the master dis- 
charged a considerable quantity of oil to lighten the vessel, which oil 
became deposited on the respondents’ foreshore, causing damage. 
In an action for trespass, nuisance and negligence brought by the 
respondents against the appellants and the master, the respondents 
pleaded as negligence, negligent navigation by the master and no 
more, and no complaint was made of any act or default on the part of 
the appellants. The trial Judge found that there was no trespass or 
nuisance, that the master had not been negligent, and, therefore, 
that the appellants had not been negligent—Held, there was no 
negligence on the part of the appellants since, on the pleadings, they 
could only be liable on the ground of vicarious responsibility for 
the acts and defaults of the master, and, the master having been 
acquitted of any negligence, the appellants must also be acquitted. 
Per Lorp TucKer: In actions between users of the highway and 
between the occupier of premises adjoining the highway which have 
been damaged by a person lawfully using the highway, the person 
who has suffered damage cannot recover in trespass in the absence of 
negligence on the part of the person who has caused the damage. 
Decision of CourT oF APPEAL (sub nom. Southport Corporation v. 
Esso Petroleum Co., Ltd.) (1954) 118 J.P. 411 reversed in part. 
(Esso Petroleum Co., Ltd. and Another v. — nn 
House of Lords) aft ; 


2. Playground; control by local authority; chute with platform; injury 
to child through fall from platform; liability of authority.—In June, 
1953, the defendant council opened a playground which was under 
their control and management and in which they installed a chute. 
The chute consisted of a stairway leading up to a small platform some 
twelve feet above the ground and a slide from the platform to the 
ground. There were two horizontal rails along the sides of the 
platform and on either side of the stairway. There was no restriction 
imposed by the defendants on children using the playground, and no 
notice gave warning as to the use of the chute by very young children. 
On June 23, 1953, the infant plaintiff, who was four and a half years 
old, went to the playground alone, and, having climbed the stairway 
to the platform of the chute, he fell under the side rails and broke 
hisarm. There had been no previous accident on the chute which was 
found to be of excellent design and construction. In an action for 
damages for personal injuries on the ground of defendants’ negligence, 
it was admitted that the infant plaintiff was a licensee :—Held, a chute 
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in a children’s playground was not dangerous in itself, and, although 
it was attractive to children, it was neither a trap nor a concealed 
danger, because a boy four and a half years old knew that, if he fell 
from the platform of the chute, he would be hurt; the risk of a child 
133 falling through the rails was not a danger which was reasonably 
foreseeable by the defendants; and, therefore, they were not guilty 
of negligence. (Dyer v. Ilfracombe Urban District Council. C.A.) 220 


GE 


NUISANCE 


Foreshore belonging to local authority; damage arising from stranding 
of vessel; plea of negligence in navigation; stranding of ship due 
to fractured stern frame; no right of plaintiffs to rely on negligence 
in relation to fracture.—In December, 1950, an oil tanker belonging 
to the appellants bound from Liverpool to Preston developed a 
steering fault when approaching an estuary in rough weather. In 
view of the weather and the danger of turning round, the master 
decided to continue into the channel. Soon after, the vessel took a 
heavy sheer to starboard and ran aground on a revetment wall. 
To save the vessel and the crew from grave danger, the master dis- 
charged a considerable quantity of oil to lighten the vessel, which oil 
became deposited on the respondents’ foreshore, causing damage. 
In an action for trespass, nuisance and negligence brought by the 
respondents against the appellants and the master, the respondents 
pleaded as negligence, negligent navigation by the master and no 
more and no complaint was made of any act or default on the part 
of the appellants. The trial Judge found that there was no trespass 
or nuisance, that the master had not been negligent, and, therefore, 
that the appellants had not been negligent:—Held, there was no 
negligence on the part of the appellants, since, on the pleadings, they 
could only be liable on the ground of vicarious responsibility for the 
acts and defaults of the master, and, the master having been acquitted 
of any negligence, the appellants must also be acquitted. Per Lorp 
TucKER: In actions between users of the highway, and between the 
occupier of premises adjoining the highway which have been damaged 
by a person lawfully using the highway, the person who has suffered 
damage cannot recover in trespass in the absence of negligence on the 
part of the person who has caused the damage. Decision of Court 
oF APPEAL (sub nom. Southport Corporation v. Esso Petroleum Co., 


54 Ltd.) (1954) 118 J.P. 411 reversed in part. (Esso Petroleum Co., Ltd., 
and Another v. Southport Corporation. House of Lords) ... . 54 
. 
PEDLARS 


Travelling and trading on foot; journey in motor van to street in town; 
going thence from house to house on foot offering goods for sale; 
Pedlars Act, 1871, s. 3—The appellants, who were salesmen employed 
by a firm, travelled by motor van containing a quantity of the firm’s 
goods to a street in a town, and thence went separately on foot from 
house to house offering the goods for sale. Neither had obtained a 
pedlar’s certificate, and both were convicted of unlawfully acting as 
pedlars without such a certificate, contrary to s. 4 of the Pedlars 
Act, 1871:—Held, that the word “ travel ” in the definition of pedlar 
contained in s. 3 of the Act was not limited to travel by train or 
travelling from one town to another; that, in going from house to 
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house on foot after leaving the van, the appellants were travelling 
and trading on foot; and therefore, the convictions were right. 
(Sample and Another v. Hulme. Q.B.D.) ees ‘ 


POLICE 


1. County police force; police expenses paid out of county fund; accident 
to police officer through negligence of third party; officer’s wages 
and allowances during illness paid by county council; right of county 
council to recover expenses from third party; Local Government 
Act, 1888, s. 30 (3)—On November 7, 1952, N, a police constable 
serving in a county constabulary, was injured owing to the negligence 
of the defendant. On December 21, 1952, he was certified as unfit 
for duty by the police surgeon and was away on sick leave until 
February 21, 1953, when he returned to work, but was able to 
undertake only light duties. On July 3, 1954, he became totally 
unfit again, and as from December 31, 1954, he was compulsorily 
retired. N received his full salary and allowances (including a house 
allowance in respect of the rent of his house) from December 21, 1952, 
until December 31, 1954, and after that date he received a pension. 
Under the Local Government Act, 1880, s. 30 (3), and the Police Act, 
1890, s. 33 and sch. III, the plaintiffs were bound to make these 
payments. On February 16, 1956, N recovered damages from the 
defendant for negligence. The damages did not include any sum in 
respect of loss of wages, and in assessing the damages his right to a 
pension was taken into account. The plaintiffs sued the defendant 
for £751 18s., made up as follows: (i) the full pay and allowances 
(other than house allowance) paid to N from December 21, 1952, to 
February 20, 1953, and from July 3, 1954, to December 31, 1954; 
(ii) half of the full pay received by N between February 21, 1953, 
and July 3, 1954, when he was on light duty; (iii) house allowance 
for the period when N was on sick leave; (iv) half of the house 
allowance for the period when N was on light duty; (v) the pension 
paid to N from January 1, 1955, to February 16, 1956, the date on 
which N obtained judgment against the defendant; and (vi) fees 
paid to the police surgeon in connection with N’s- disability :— 
Held, the plaintiffs were not entitled to recover the £751 18s. from 
the defendant because (i) (as regards items (i) and (iii), although 
there was a principle of law that where liability to pay the same sum 
rested on two persons, one of whom was ultimately liable and the 
other of whom was legally compelled to pay, the latter could recover 
the sum so paid from the person ultimately liable, yet in the present 
case the defendant had never been liable to pay N these sums by 
way of damages for negligence so that the principle had no applica- 
tion: Metropolitan Police District Receiver v. Tatum (1948) 112 
J.P. 68, and Metropolitan Police District Receiver v. Croydon 
Corporation (ante, p. 399), not followed; (ii) (as regards items (ii) 
(iv) and (v)) even if the principle had applied, these items could not 
have been recoverable since the plaintiffs were not suing, and were 
not entitled to sue, in respect of loss of N’s services and the defendant 
could not have been liable to N for these amounts by way of damages 
for negligence; and (as regards item (vi)) the defendant had never 
been liable for these fees. (Monmouthshire County Council v. Smith. 
Monmouthshire Asz.) i ies at en ee ta 


2. Metropolitan police force ; accident to police officer through negligence 
of third party; officer’s wages and allowances during illness paid by 
Receiver; right of Receiver to recover amount of wages from 
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third party.—A Metropolitan police constable, while on duty, was 
injured by a motor lorry owned by the first defendants and driven 
negligently by their servant, the second defendant, in the course of 
his employment, and was incapacitated for several months. During 
the period of his incapacity, he was paid his full wages and allowances 
by the plaintiff, who was bound to do so by virtue of statutes relating 
to the Metropolitan police. The constable recovered damages from 
the defendants for negligence, but did not include any claim for 
damages for loss of wages (£104) which had been paid to him. In 
an action by the plaintiff to recover the £104:—RHeld, the defendants 
were indebted to the plaintiff for the amount claimed and he was 
entitled to recover it from them, since (i) the plaintiff was compelled 
by law to pay the wages to the constable; (ii) the defendants were 
ultimately liable to pay the £104 because, if the constable had not 
been paid his wages by the plaintiff, he could have recovered them 
from the defendants; and (iii) the defendants were primarily liable 
to pay because it was their negligence which deprived the plaintiff 
of the whole of the consideration for the £104. (Metropolitan Police 
District Receiver v. Croydon Corporation and Another. Q.B.D.) ... 


PRIVATE STREET WORKS 
Apportionment; objection by frontagers; part of drainage system vested 


in local authority; liability of frontagers for expenses; proposed 
alteration and repair; Private Street Works Act, 1892, s. 6 (1), 
s. 9 (1).—In 1923 a private street was constructed in the course of the 
development of a building estate, and at the same time provision 
was made for surface water drainage, the system being extended 
in 1932. The local authority were or were deemed to be satisfied 
with the system at the time of its construction, and it vested in the 
local authority under s. 13 of the Public Health Act, 1875, so that 
they became responsible for its repair under s. 15. The local authority 
performed no works of maintenance or repair, and the system fell 
into disrepair. In 1953 the local authority passed a resolution for 
private street works to be done pursuant to s. 6 (1) and s. 9 (1) of 
the Private Street Works Act, 1892, and approved a provisional 
apportionment of the expenses on the frontagers. The frontagers 
made an objection before a court of summary jurisdiction to paying 
for that part of the work which consisted of a re-construction of the 
surface water drainage, and the court amended the provisional 
resolution by excluding therefrom the cost of that work. Quarter 
sessions dismissed an appeal by the local authority, who appealed to 
the Divisional Court:—Held, that, inasmuch as the liability for 
maintenance and repair of the surface water system had long been 
vested in the local authority, s. 6 (1) of the Act did not give the local 
authority power to throw the liability on the frontagers; that s. 9 (1) 
was merely ancillary to s. 6 (1), and, before it could be brought into 
operation, it must be shown that the work ordered under s. 6 (1) 
could be justified; and, accordingly, that it was of no avail to the 
local authority in the present case, and the appeal must be dismissed. 
(Poole Corporation v. Blake and Others. Q.B.D.) ... ee aa 


PUBLIC HEALTH 
1. Dustbin; power to require owner or occupier of premises to provide; 


appeal to justices against requirement by person aggrieved; order 
of justices; decision that it was not equitable notice should have been 
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served on landlord; refusal to make order in respect of notice against 
occupier; discretion of justices; Public Health Act, 1936, s. 75 (1); 
Local Government (Miscellaneous Provisions) Act, 1953, s. 8 (4).— 
A local authority which had undertaken the removal of house refuse 
served a notice under s. 75 (1) of the Public Health Act, 1936, re- 
quiring the owner of a house to provide a dustbin. The owner 
appealed to a court of summary jurisdiction on the ground that it was 
not equitable that the notice should have been served on him, and, 
in accordance with the provisions of s. 8 (4) (a) of the Local Govern- 
ment (Miscellaneous Provisions) Act, 1953, served a copy of his 
notice of appeal on the occupier, who was a statutory tenant. The 
justices found that it was not equitable that the notice should have 
been served on the owner, and, being of opinion that s. 8 (4) (b) of 
the Act, 1953, which provides that “on the hearing of the appeal 
the court may make such order as it thinks fit with respect to com- 
pliance ” with a notice to provide a dustbin was permissive, declined 
to make an order in respect of the occupier. On appeal by the local 
authority :—Held, (i) when once it was established that a dustbin 
should be provided, the justices were required, notwithstanding the 
use of the word “‘ may ”’ in s. 8 (4) (6) of the Act of 1953, to make an 
order on either the owner or the occupier to provide the dustbin; 
(ii) s. 75 (3) of the Act of 1936 enabled the local authority to 
undertake the provision of dustbins for a district or part of a district, 
but not for particular houses. (Peterborough Corporation v. Holdich 
and Another. Q.B.D.) ‘ ‘ Se —_ aay 


2. Sewer; recovery by local authority of cost of maintenance; jurisdiction 


of county court; Public Health Act, 1936, s. 24 (1), (3), s. 293 (1).— 
By an action in the county court the local authority sought to recover 
under s. 24 (1) of the Public Health Act, 1936, the apportioned cost 
of the maintenance of a length of a sewer serving, inter alia, premises 
of which the defendant was the owner. By s. 293 (1) of the Act a 
local authority may recover any sum under the Act “ with respect 
to the recovery of which provision is not made by any other section 
of this Act ” either summarily as a civil debt or in any court of com- 
petent jurisdiction. Bys. 24 (3) of the Act it is provided: “ Any 
question arising under this section . . . may be determined by a 
court of summary jurisdiction either in proceedings taken by the 
local authority for the recovery of expenses incurred by them, or on 
the application of any owner concerned.” On a question as to the 
jurisdiction of the county court :—Held, (Birkett, L.J., dissenting) : 
no provision was made in s. 24 for the recovery of the expenses 
incurred by a local authority under that section, and, therefore, the 
county court had jurisdiction to entertain the action. (Great 
Yarmouth Corporation v. Gibson. C.A.) 


Q 


QUARTER SESSIONS 
1. Appeal to; notice of adjourned hearing sent by registered letter; letter 


returned; hearing in absence of respondent; Summary Jurisdiction 
(Appeals) Act, 1933, s. 3 (1).—In June, 1954, a complaint made by 
M that R was the father of her bastard child was dismissed. M 
appealed to quarter sessions. On June 17, 1954, the date fixed for the 
hearing of the appeal, R was not present when the case was called on, 
and on an application made on behalf of M in his absence the case 
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was adjourned sine die. Notice of the adjourned hearing was sent 
by registered post to R, but the letter was returned to the clerk of 
the peace with a note by the postman that there was no response. 
At the hearing M stated that R had evaded service. Her appeal 
was allowed and an order made against R. R applied for an order 
of certiorari on the ground that he had not had proper notice of the 
adjourned hearing :—Held, (i) s. 3 (1) of the Summary Jurisdiction 
(Appeals) Act, 1933, required that notice should be given of all 
hearings; when a trial went on from day to day it was sufficient for 
the recorder or chairman at the end of each day to announce the time 
of the next sitting of the court; but when a case was adjourned 
sine die it was incumbent on the clerk of the peace to give notice of 
the adjourned hearing just as he would of the original hearing; 
(ii) due service of a notice was an essential preliminary to the hearing 
of the appeal, and, unless the respondent appeared before quarter 
sessions and admitted the notice, the appellant must prove due 
service or an acknowledgment from the respondent that the notice 
had been received; (iii) when the service of process was allowed by 
registered post, without more being said on the matter, then, if the 
letter was not returned, it was assumed to have been delivered in the 
ordinary course of post, and any judgment or order by default 
obtained on the face of that assumption was perfectly regular, but, 
if the letter was returned undelivered, and, nevertheless, a judgment 
or order by default should afterwards be obtained, it was irregular and 
would be set aside ex debito justitia; (iv) the order of quarter sessions 
here was irregular because there was no proper service and should be 
set aside. (R. v. London Quarter Sessions Appeals Committee. 
Ex parte Rossi. C.A.) ... sen Pe wen pe ous <n 


2. Committal for sentence; appeal against conviction by magistrates; 


documents to be sent to quarter sessions.—Observations on the 
documents proper to be sent to quarter sessions on committal for 
sentence and on appeal against conviction by magistrates. (R. v. 
Dorset Quarter Sessions. Ex parte O’Brien. Q.B.D.) on 


R 


RATING AND VALUATION 
1. Beneficial occupation; husband living with wife and family rent free in 


house of husband’s father; subsequent separation; wife and family 
permitted by husband to live in house; liability of husband for rates. 
—The respondent lived with his wife and children rent free in a 
house belonging to his father. Subsequently, the respondent 
separated from his wife, but after the separation he arranged that 
his wife and children should continue to live in the house rent free, 
and also paid his wife’s maintenance for her and the children. The 
rating authority assessed the respondent to rates for the house, which 
he did not pay, and, on a complaint being preferred by the rating 
authority asking for the issue of a distress warrant against him, the 
magistrate dismissed the complaint. On appeal by the rating 
authority :—Held, that the warrant must issue, as the respondent 
was in beneficial occupation of the house inasmuch as, by allowing 
his wife and family to remain in the house rent free, he was dis- 
charging his obligation to provide accommodation for them. (Car- 
diff Corporation v. Robinson. Q.B.D.) oss 
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2. De-rating; freight transport hereditament; installations for un- 
shipping and storing oil before distribution; Rating and Valuation 
(Apportionment) Act, 1928, s. 5 (1) (c), s. 6 (3) (6).—The ratepayers, 
who were the sole selling agents in the United Kingdom of three oil 
producing companies, were occupiers of land along the banks of the 
River Humber which they held under leases from the British Trans- 
port Commission or their predecessors in title and used as a terminal 
depot in their business of importing and distributing oil. Sub- 3 
stantially the whole of the ratepayers’ business consisted of the sale 
and distribution of oil, and they were remunerated for their services 
by the three companies on a commission basis. There stood on the 
land occupied by them—which was some 51} acres in area—offices, 
stores, garages, filling sheds, pump houses, a boiler house, tanks, and 
ancillary buildings, all of which erections save one were occupied by 
the ratepayers. In addition, the ratepayers owned and occupied a 
barge berth erected on part of the foreshore in part leased from the 
Board of Trade and in part under licence from the British Transport 
Commission or their predecessors in title. This berth was some 
one thousand feet from the hereditament and was connected with 
the pump houses and tanks on the hereditament by means of pipe 
lines which were owned, occupied and used exclusively by the rate- 
payers. Incoming tankers discharged their cargoes of oil at two 
jetties which belonged to the British Transport Commission and 
constituted a “‘ dock ” within the Rating and Valuation (Apportion- 
ment) Act, 1928, s. 5 (3). Cargoes were discharged by pumping the 
oil from the tankers through a system of pipes running along the 
jetties and leading to the storage tanks on the hereditament, the 
ratepayers taking delivery of the oil at the ship’s rail. The average 
receipts and deliveries of oil approximately balanced, and the stock 
held at the hereditament was in the nature of a reserve. The rate- 
payers distributed supplies of oil by land and water transport to their 
own depots and to various categories of customers, but they consumed 
a relatively small quantity in their own operations. Some of the oil 4. 
was shipped into barges at the barge berth (which was a “ dock ” 
within the meaning of s. 5 (3) of the Act of 1928). Approximately 
one-quarter of the oil brought into the hereditament from the tankers 
was dutiable, and the whole hereditament, including the pipes and 
the storage tanks, was a bonded warehouse. The terms of the leases 
under which the hereditament was held showed them to have been 
granted for the purpose of receiving into the hereditament oil un- 
shipped at the jetties. It was contended for the ratepayers that 
the hereditament was a freight-transport hereditament within 
s. 5 (1) (c) of the Rating and Valuation (Apportionment) Act, 1928, 
as being a hereditament (i) used partly for dock purposes, (ii) so 
used as part of a dock undertaking, (iii) whereof a substantial pro- 
portion of the volume of business was concerned with the shipping 
and unshipping of merchandise not belonging to or intended for the 
use of the ratepayers. The valuation officer and the rating authority 
conceded for the purposes of this appeal to the House of Lords that the- 
hereditament was used partly for dock purposes :—Held, the heredita- 
ment was not a freight-transport hereditament because, although 
it was conceded that the hereditament was used partly for dock 
purposes, (a) (LoRD OaKSEy dissenting) it was not used and occupied 
for dock purposes as part of a dock undertaking, (b) (per ViscounT 
Stmmonps and Lorp Tucker, Lorp Morton oF HENRYTON contra) 
the oil was ‘‘ intended for the use of ” the ratepayers within s. 5 (1) (c), 
since the ratepayers’ business comprised the sale and distribution of 
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oil, and, therefore, the dock undertaking carried on at the barge berth 
was not one at which a substantial proportion of the volume of 
business was concerned with the shipping and unshipping of mer- 
chandise not intended for their use. Decision of the CouRT oF APPEAL 
(119 J.P. 545) affirmed. (Shell-Mex and B.P., Ltd. v. Clayton 
(Valuation Officer) and Others. House of Lords) i on 


3. Exemption; scientific society; ‘‘ purposes of science exclusively ”’; 


advancement of fuel technology; object also to further interests of 
members; Scientific Societies Act, 1843, s. 1.—The appellant institute 
was incorporated in August, 1946, by a royal charter which, in para. 
7, set out the objects and purposes for which the institute was con- 
stituted. One object, set out in para. 7 (a), was: ‘‘ To promote, 
foster, and develop the general advancement of the various branches 
of fuel technology as an end in itself, and as a means of furthering the 
more scientific and economic utilisation of fuel of all kinds for 
industrial, commercial, public, agricultural, domestic, transport and/ 
or other purposes, and to promote, assist, finance and support such 
industrial and scientific research, investigation, and experimental 
work in the economical treatment and application of fuel as the 
institute may consider likely to conduce to those ends, and to the 
benefit of the community at large’. Another object, set out in para. 
7 (d), was: ‘To uphold the status of members of the institute by 
holding or prescribing examinations for candidates for election and by 
requiring standards of knowledge and experience which can be 
approved ”:—Held, the institute was a society instituted for the 
purposes of science exclusively within the meaning of s. 1 of the 
Scientific Societies Act, 1843, and, therefore, it was entitled to 
exemption from payment of rates under the section. Decision of 
Court oF APPEAL (1954) 119 J.P. 108 reversed. (Institute of Fuel 
v. Morley (Valuation Officer) and Another. House of Lords) 


4. Rateable hereditament; premises on opposite sides of highway; 


bakery and repair depot.—The ratepayers, who were retail bakers, 
occupied a retail bakery which was fully equipped for making and 
packing bread and produced over twelve million loaves a year, 
working on the continuous belt system for 12 hours in every day. 
They employed two bakery engineers and one bakery electrician, one 
being always present on the premises to carry out any necessary 
repairs to the plant, a breakdown in any part of which had to be dealt 
with immediately to avoid interference with production. They also 
occupied a repair depot across the adjoining highway, which was 
36 feet wide and directly opposite the bakery. This repair 
depot was equipped with plant and was used primarily for the repair 
and maintenance of the ratepayers’ 72 commercial vehicles and 
four cars, but it also contained facilities for carrying out repairs 
to the bakery plant and machinery and its plant was used for that 
purpose. The valuation officer sought to assess the bakery and 
the repair depot as two separate hereditaments, but on appeal the 
Lands Tribunal held that they should be treated as one hereditament, 
the use cf the repair depot in connexion with the bakery plant 
being essential to the efficient working of the bakery although not 
forming the major portion of the work done in the depot. On 
appeal :—Held, the decision of the tribunal must be upheld since it 
had committed no error of law in arriving at it and since whether 
or not two properties separated by a public highway should be treated 
as one or two hereditaments was a question of fact for the tribunal, 
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notwithstanding the general rule that properties in one occupation 
used for one purpose but geographically separated should be treated 
as separate hereditaments. North Eastern Railway Co. v. York 
Union (1900) 64 J.P. 437 applied. Glasgow University v. Assessor for 
Glasgow (1952) S.C. 504 distinguished. (Gilbert (Valuation Officer) 
v. 8. Hickinbottom & Sons, Ltd. C.A.) rae ah = 


5. Rateable occupation; temporary structures; builders’ huts; tem- 


porary use on building site-—The London county council intended 
to build schools on certain sites and entered into contracts with 
builders. In pursuance of those contracts the council handed over 
the sites to the contractors who erected thereon huts for the purpose 
of carrying out the works. These structures rested on the ground 
simply by their own weight, and it was anticipated that they would 
remain on the sites for some twelve months, but, in fact, they re- 
mained there for eighteen months and upwards. The Lands Tribunal 
held that these structures were rateable hereditaments, and that 
decision was affirmed-by the Court of Appeal :—Held, (i) the Lands 
Tribunal could not be said to have misdirected itself in reaching its 
conclusion on the facts because there was evidence on which it was 
open to it to reach the conclusion that the test of rateability was 
satisfied, namely, that the structures were enjoyed with the land 
and enhanced its value; (ii) a structure placed on another person’s 
land could with it form a rateable hereditament even though the 
structure remained in law a chattel and as such the property of the 
person who placed it there; (iii) the question whether there was 
sufficient permanency of occupation was one of degree, and the 
contractors’ occupation in the present case was not too brief to 
satisfy this requirement. Decision of Court of Appeal (119 J.P. 351) 
affirmed. (London County Council v. Wilkins (Valuation Officer). 
House of Lords) ... na es wee ae oe eve “i 


6. Water rates; demand from owner of small house; deduction of 


discount; recovery in county court.—The plaintiffs were water 
undertakers having special powers and duties given and imposed on 
them by a local Act of 1863 in which it was provided that rates and 
charges for the supply of water should be made, assessed, and levied 
according to the provisions of the Public Health Acts. Among 
other provisions s. 72 of the Waterworks Clauses Act, 1847, was 
incorporated into the loeal Act. That section provided that the 
owner of a dwelling-house of an annual value of less than £10 should 
be liable to pay water rates instead of the occupier. The plaintiffs 
demanded water rates from the defendant as owner of such dwelling- 
houses. The defendant paid the water rates less 10 per cent. 
discount to which he claimed to be entitled by virtue of s. 129 (2) of 
the Public Health Act, 1936, which, he submitted, impliedly repealed 
s. 72 of the Act of 1847. He further contended that the county 
court had no jurisdiction, because s. 38 (3) of the Water Act, 1945, 
was amended by the Local Government Act, 1948, s. 62 (1), which 
gave exclusive jurisdiction in all disputes concerning water rates to the 
county courts and by s. 1 (3) {e) of the Lands Tribunal Act, 1949, 
all questions to be determined under s. 62 of the Act of 1948 by 
county courts were transferred to the Lands Tribunal :—Held, (i) s. 72 
of the Waterworks Clauses Act, 1847, was different in scope from 
s. 129 (1) of the Public Health Act, 1936, and was not repealed by that 
Act, especially if regard was paid to the saving section, s. 328, of 
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the Act of 1936, and, as the water rates were claimed from the 
defendant under s. 72 of the Act of 1847, they were not subject to the 
discount allowed to certain owners under s. 129 of the Act of 1936; 
(ii) by s. 1 (3) (e) of the Lands Tribunal Act, 1949, the Lands Tribunal 
was substituted for the county court only in so far as disputes 
regarding the cutting off of supply under the proviso to s. 38 (3) of 
the Water Act, 1945, were concerned, and, therefore, the county 
court had jurisdiction to determine an action for the recovery of 
water rate, notwithstanding that there was a dispute regarding a 
discount for punctual payment. (Sowerby Bridge Urban District 
Council v. Stott. C.A.) ... a? a oe wiht wi ase 


7. Water undertaking; assessment on profits basis; gross receipts from 


precepts on constituent authorities.—A water board, assessed for 
rating purposes on a profit basis, obtained its revenue partly from 
water rates levied on consumers and partly by issuing precepts to 
the local councils of the area it served. In arriving at the cumulo 
net annual value of the undertaking the valuation officer included 
as part of the gross receipts a sum of £9,515 which the board had 
anticipated it would require for financing capital works not yet in 
beneficial occupation for which it had issued precepts to its con- 
stituent authorities. In fact, only £3,365 was spent on that purpose. 
The Lands Tribunal held that the £9,515 should be deducted from the 
gross receipts in calculating the cumulo value of the undertaking 
as a whole. On appeal:—Held, the total revenue from precepts 
must be taken into account in arriving at the cumulo value for the 
undertaking, and, therefore, the Lands Tribunal was wrong in 
deducting the sum of £9,515 from the gross revenue of the board. 
(Lee (Valuation Officer) v. Mid-Northamptonshire Water Board. 


RENT CONTROL 
Reference to tribunal; power of assignee of lease to refer contract; Fur- 


nished Houses (Rent Control) Act, 1946, s. 2 (1).—An assignee of the 
lease of premises let furnished is not entitled to refer the contract of 
letting to a rent tribunal under s. 2 (1) of the Furnished Houses 
(Rent Control) Act, 1946. Per Lorp Gopparp, C.J.: Where the 
question arises whether a rent tribunal has jurisdiction and a clear 
question of law not depending on particular facts is raised, there is no 
reason why application should not be made for prohibition rather 
than that the point should be taken before the tribunal and application 
subsequently be made for certiorari if the decision of the tribunal is 
adverse to the applicants. (R. v. Tottenham & District Rent 
Tribunal. Ex parte Northfield (Highgate), Ltd. Q.B.D.) ‘ 


RIGHT OF WAY 
Public footpath; bringing right of way into question; retrospective effect 


of Rights of Way Act, 1932, s. 1 (1) (6).—From 1885 to 1931 members 
of the public used a footpath leading to a railway station and a village 
as of right without interruption. From 1931 onwards local residents 
were not prevented from using the path, but other members of the 
public were excluded by the landowner who, in 1953, objected to the 
inclusion of the footpath as one over which the public had a right of 
way in the draft map prepared by the county council under the 
National Parks and Access to the Countryside Act, 1949. On an 
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application by him under s. 31 of the Act for a declaration that no 
public right of way over the footpath existed :—Held, the public had 
a right of way over the footpath because (i) the right of way had been 
brought into question within s. 1 (6) of the Rights of Way Act, 1932, 
in 1931 when the landowner first prevented persons from using the 
footpath, and (ii) the way had been enjoyed by the public as of 
right and without interruption for 20 years before that date 
within s. 1 (1) of the Act, since it was immaterial that the period 
had terminated before the passing of the Act, which was retrospective 
in effect. (Fairey v. Southampton County Council. C.A.)... 


ROAD TRAFFIC 
1. Dangerous driving; wife of defendant as witness for prosecution; com- 


petency; evidence of police officer as to amount of traffic generally 
to be found on road; Road Traffic Act, 1930, s. 11.—The appellant 
was convicted of driving at a speed dangerous to the public contrary 
to s. 11 of the Road Traffic Act, 1930. The appellant’s wife was 
called as a witness by the prosecution, although objection was taken 
on behalf of the appellant to the admissibility of her evidence. Evidence 
was given also by a police officer, who knew the road where the 
offence was committed and of the amount of traffic on it on the day 
of the offence and on a Sunday in the preceding summer :—Held, 
(i) that the appellant’s wife was not a competent witness and that the 
court would have been bound to quash the conviction if her evidence 
had been of any importance, but that, as it was not, the court would 
not interfere; (ii) that the evidence of the police officer was rightly 
admitted, as it was relevant to the issue of the amount of traffic which 
might resonably be expected to be on the road, which, by the terms of 
s. 11, was one of the circumstances which the court had to take into 
account. (Parson v. Tomlin. Q.B.D.) 


2. Disqualification for holding driving licence; disqualification for driving 


motor vehicles of all classes for five years; application to remove 
disqualification in part; Road Traffic Act, 1930, s. 7 (3).—Section 7 (3) 
of the Road Traffic Act, 1930, gives the court power either to allow or 
to refuse an application for the removal of a disqualification for 
holding or obtaining a licence to drive a motor vehicle. It does not 
give the court power to remove the disqualification in part, as, 
e.g., to permit an applicant who has been disqualified for driving 
motor vehicles of any class to drive a vehicle of one class. (R. v. 
Cottrell. Cardiff Asz.) ‘ea 


3. Disqualification for holding driving licence; general disqualification ; 


subsequent application to vary; powers of court; Road Traffic Act, 
1930, s. 7 (3)—Where a defendant has on conviction been dis- 
qualified, under s. 6 (1) of the Road Traffic Act, 1930, for holding a 
driving licence, and, subsequently, before the period of disqualifica- 
tion has expired, applies to a court under s. 7 (3) of the Act, for 
removal of the disqualification, such court may either remove the 
disqualification entirely or refuse to alter it, but it has no power to 
vary the disqualification, e.g., by ordering that it should continue 
to apply only to a limited class of vehicles. (R. v. Cottrell (No. 2). 


4. Disqualification; limitation to ‘driving motor cars for private 


purposes’; validity; Road Traffic Act, 1930, s. 6 (1).—Justices 
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disqualified the respondent, who had been convicted of aiding and 
abetting the driving of an uninsured motor vehicle, “for driving 
motor cars for private purposes”. On appeal by the prosecutor on 
the ground that disqualification could be limited only “ to a class or 
description of vehicle ’’:—Held, that the justices had no power to 
limit the disqualification under s. 6 (1) of the Road Traffic Act, 1930, 
according to the use of the vehicle, and that the case must be remitted 
to them with the direction to remove the limitation so as to render 
the disqualification a general one. (West v. Jones. Q.B.D.) 


5. Driving when uninsured; car belonging to father driven by son of 


15; father in passenger’s front seat and able to reach some of 
controls, but not touching any; exception clause in policy where car 
driven by unlicensed driver; Road Traffic Act, 1930, s. 35 (1).— 
A car was driven for a short distance along a public road, which was 
level and free from traffic by D, a boy aged 15, who was, therefore, 
disqualified for holding a driving licence. The car, which was driven 
in bottom gear and at a speed less than five miles an hour, was owned 
by B, D’s father, who was a licensed and experienced driver and at 
the material time sat in the front passenger seat beside D. The 
steering wheei, ignition key, clutch pedal and gear handle were 
within B’s reach, but the hand-brake was on the side of the car 
opposite to that on which B was sitting. B was in a position to 
reach the foot-brake if he displaced his son’s foot, but he was not 
actually touching any of the controls at the time when his son was 
driving. B had in force a policy of insurance against third-party 
risks, by condition 3 of which the underwriters were not liable for 
any loss or damage or liability arising while the car was being driven 
by an unlicensed driver. By condition 9 it was provided ‘‘ Notwith- 
standing anything to the contrary contained in this policy, the 
insured car may be used for tuition purposes subject to the following 
limitations . . . (6) There shall be present in the insured car as a 
tutor a person under whose supervision the holder of a provisional 
licence would be entitled to drive’. Justices dismissed informations 
against D for using, and against B for permitting D to use an un- 
insured car on a road. On appeal:—Held, that the case must be re- 
mitted with a direction to convict both D and B, as (i) B was not 
a driver of the car at the material time, since, although he was in a 
position to assume control, he was not actually in control, and (ii) con- 
dition 9 (b) dealt with the qualification of the tutor and not of the 
driver, and this did not affect the provisions of condition 3 excluding 
the underwriters from liability because D had no driving licence. 
(Evans v. Walkden and Another. Q.B.D.) ... ais we 


reneral trade licence; alleged misuse; proceedings by county council 


of county where offence committed; licence issued by another county 
council; vehicle usually kept in latter county; Vehicles (Excise) 
Act, 1949, s. 8, s. 15 (1); Road Vehicles (Registration and Licensing) 
Regulations, 1953 (S.I. 1953, No. 231), reg. 35.—The respondent 
held a general trade licence for his motor vehicle issued by the Hamp- 
shire county council and the vehicle was usually kept in Hampshire. 
An officer of the Surrey county council, duly authorized for the 
purpose, laid information against him charging him with offences 
under reg. 29, art. p (3) of the Road Vehicles (Registration and 
Licensing) Regulations, 1953, and s. 15 (1) of the Vehicles (Excise) 
Act, 1949, in respect of the alleged misuse of the general trade licence. 
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The alleged offences took place within the county of Surrey. The 
justices dismissed the informations on the ground that the only county 
council competent to lay the informations was that which had issued 
the licence. On motion for mandamus:—Held, that, by virtue of 
s. 8 (2) of the Act of 1949, a county council was empowered to prose- 
cute for breaches of regulations relating to the excise duties which, 
by s. 8 (1) of the Act, they were under a duty to levy, and that there 
was no limitation on the right to prosecute in respect of offences 
committed within their county; that the officer of the Surrey county 
council has, accordingly, the right to prosecute in the present case; 
and that mandamus must issue. (R.v. Reigate JJ. Ex parte Holland. 
Q.B.D.) ree ae Pore cof so - 


7. Heavy motor car; efficient braking system; six-wheeled vehicle with 
four front wheels; foot brake operating on all six wheels; hand brake 
operating only on two rear driving wheels; Motor Vehicles (Con- 
struction and Use) Regulations, 1955 (S.I. 1955, No. 482), reg. 39 
(1), (7) (¢) a.—Regulation 39 of the Motor Vehicles (Construction 
and Use) Regulations, 1955, provides: ‘‘ (1) Every heavy motor car 
shall be equipped with an efficient braking system or efficient braking 
systems in either case having two means of operation so designed and 
constructed that notwithstanding the failure of any part (other than a 
fixed member or a brake shoe anchor pin) through or by means of 
which the force necessary to apply the brakes is transmitted, there 
shall still be available for application by the driver to not less than 
half the number of the wheels of the vehicle brakes sufficient under 
the most adverse conditions to bring the vehicle to rest within a 
reasonable distance . . .” “‘ (7) For the purpose of this regulation 
—(1) (a) not more than one front wheel shall be included in half the 
number of the wheels of the vehicle for the purposes aforesaid . . .”” 

The defendants used on a road a lorry with four front single steering 
wheels and two rear twin driving wheels. The lorry had a footbrake 
which operated by hydraulic means on all six wheels and a rod- 
operated handbrake which operated on the two twin rear wheels only. 
The driver and the owner of the lorry were convicted at a magistrates’ 
court of unlawfully using on a road a heavy motor car which did not 
comply with reg. 39 (1) of the regulations, but on appeal to quarter 
sessions the convictions were quashed. On appeal to the Divisional 
Court by the prosecutor :—Held, that the appeal must be allowed and 
the original convictions restored on the ground that the notional 
‘** half the number of the wheels of the vehicle ” on which by reg. 39 
(1) the handbrake was required to act was to be ascertained by 
dividing the total number of six wheels by two and that, as the 
handbrake operated on the two rear wheels only, there had been a 
failure to comply with the regulation. (Langton v. Johnson. Q.B.D.) 561 


8. Motor vehicle; obstruction; Motor Vehicles (Construction and Use) 
Regulations, 1955 (S.I. 1955, No. 482), regs. 89, 104.—On July 29, 
1955, the appellant left his motor car unattended on the Victoria 
Embankment, in the city of London, from 11 a.m. to 4.15 p.m. The 
presence of his car prevented any other vehicle from standing for any 
time during that period on the place where his car was. An informa- 
tion was preferred against the appellant for unlawfully causing a 
motor vehicle to stand on a road so as to cause unnecessary obstruc- 
tion there, contrary to regs. 89 and 104 of the Motor Vehicles (Con- 
struction and Use) Regulations, 1955, and the magistrate, being of 
opinion that the leaving of the car for the time and at the place in 
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question amounted to an unreasonable user of the highway, convicted 
the appellant. On appeal:—Held, that a car could become an 
unnecessary obstruction of the highway if it was left at a particular 
place for too long, and that on the facts it was open to the magistrate 
to find that there had been an unnecessary obstruction in the present 
case. (Solomon v. Durbridge. Q.B.D.) = “0 


9. Motor vehicle; rate of duty payable; estate car delivery van; use for 


carrying photographic equipment in connexion with business of 
photographer; Vehicles (Excise) Act, 1949, s. 13 (1), s. 27 (1); 
Finance Act, 1952, s. 7 (2).—The respondent was the owner of an 
estate car delivery van, or “‘ shooting brake’, which was so con- 
structed that it could be used for the conveyance of goods. He was a 
director of a company which carried on the business of photographers, 
and on the day in question used the vehicle for the conveyance of 
photographic equipment in connexion with the company’s business. 
An information under s. 13 (1) of the Vehicles (Excise) Act, 1949, 
charging him with using the vehicle as a goods vehicle without having 
paid the higher rate of duty chargeable by virtue of s. 5 of sch. IV 
to the Act was dismissed by justices. On appeal:—Held, that the 
vehicle was a “‘ goods vehicle ’’ within the meaning of s. 27 (1) of the 
Act of 1949, since it was constructed for use and was being used for 
the conveyance of goods and was not exempted from being a goods 
vehicle by s. 7 (2) of the Finance Act, 1952, since it was used for the 
conveyance of the goods in connexion with a trade or business. The 
case must, therefore, be remitted to the justices with a direction to 
convict the respondent. (Taylor v. Thompson. Q.B.D.) 


10. Public service vehicle; omnibus; limit on number of standing passen- 


gers; number in excess of maximum carried; conductor charged 
with permitting offence; liability to conviction; Public Service 
Vehicles and Trolley Vehicles (Carrying Capacity) Regulations, 1954 
(S.I. 1954, No. 1612), reg. 3, reg. 4.—By reg. 4 of the Public Service 
Vehicles and Trolley Vehicles (Carrying Capacity) Regulations, 1954, 
the number of standing passengers who may be carried in an omnibus 
is limited to eight, and, by s. 9 (2) of the Transport Charges, etc. 
(Miscellaneous Provisions) Act, 1954, contravention of the regulation 
is punishable on summary conviction. The appellant, a conductor on 
an omnibus, was convicted of unlawfully failing to comply with the 
provisions of reg. 4 in that on a particular day he unlawfully permitted 
the omnibus to be used to carry passengers in excess of the maximum 
number permitted by the regulations. On appeal:—Held, that the 
appellant had wrongly been charged as a principal offender with the 
offence of permitting, either( per Lornp GopparpD, C.J., and JoNEs, J.) 
because the offence created by reg. 4, read together with reg. 3, was 
that of carrying an excess number of passengers and the carrying was 
done, not by the appellant or the driver, but by the owners of the 
vehicle, and that the appellant had not permitted any offence of 
carrying, his offence (if any) being that of aiding and abetting the 
carrier; or (per McNarr, J.) because the regulations were penal 
regulations and did not make it clear on whom the obligation to 
prevent the carriage of excess passengers rested. (Spires v. Smith. 


1l. Speed limit; goods vehicle; van in respect of which “ F ”’ licence 


held; no goods being carried; Road Traffic Act, 1934, sch. I, para. 2 
(1) (a), as amended by the Motor Vehicles (Variation of Speed Limit) 
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Regulations, 1955 (S.I. 1955, No. 1880), reg. 2.—By reg. 3 of the 
Motor Vehicles (Variation of Speed Limit) Regulations, 1955, the 
speed limit of thirty miles an hour imposed on goods vehicles by sch. I 
to the Road Traffic Act, 1934, does not apply to a dual-purpose 
vehicle. By the schedule to the regulations a vehicle, to qualify as a 
dual-purpose vehicle, must, inter alia, be fitted with a rigid roof. A 
vehicle constructed for the carriage of goods, but not fitted with a 
rigid roof, known as an Austin “ pick-up ”’ van, in respect of which 
a farmer’s *“‘ F ”’ licence was held, was driven on a non-restricted road 
at a speed exceeding 30 miles an hour. No goods were being 
carried in the vehicle at the time. Justices dismissed an information 
charging the driver with driving a vehicle at a speed greater than that 
specified in sch. I to the Road Traffic Act, 1934, as the maximum 
speed for a vehicle of that class or description, contrary to s. 10 of the 
Road Traffic Act, 1930, as amended by s. 2 of the Road Traffic Act, 
1934. On appeal by the prosecutor :—Held, that the case must be 
remitted to the justices with a direction to convict, as the vehicle 
was a goods vehicle and not a dual-purpose vehicle within the 
meaning of the regulations of 1955, and, therefore, its speed was 
restricted to 30 miles an hour whether goods were being carried 
in it or not. (Bryson v. Rogers. Q.B.D.) sie a a 


12. Uncontrolled pedestrian crossing; failure of motorist to stop before 


reaching crossing; child knocked down; liability of motorist ; Pedes- 
trian Crossings Regulations, 1954 (S.I. 1954, No. 370), reg. 4.—The 
driver of a trolley bus, who was approaching an uncontrolled 
pedestrian crossing and was about 20 to 25 yards from it, saw 
three children step on the crossing. He immediately gave a “ slow- 
down ”’ hand signai, gradually braked to a stop close to the kerb in front 
of the crossing, and waved to the children to cross on the crossing, 
which they began to do. The respondent, who was driving his motor 
car in the same direction as the bus, saw the signal and knew that he 
was approaching a pedestrian crossing. He approached it at a speed 
which was not fast, passing the bus on its offside, but he did not see 
the children until they had passed in front of the bus. -He knocked 
one of them down on the crossing, and was charged with driving 
without due care and attention and with failing to accord precedence 
to a foot passenger who was on the carriageway within the limits of 
an uncontrolled pedestrian crossing before the vehicle had come on to 
the carriageway within those limits, contrary to reg. 4 of the 
Pedestrian Crossings Regulations, 1954. The justices dismissed both 
informations :—Held: that, though it was open to the justices on 
the evidence to dismiss the first information, the respondent had, 
nevertheless, committed an offence under reg. 4, as it was the duty ofa 
motorist approaching a pedestrian crossing to drive in such a way as 
to be able to stop his vehicle before the crossing if anyone was on 
the crossing. Leicester v. Pearson — 116 J.P. 407 gsm 

(Gibbons v. Kahl. Q.B.D.) . ‘ ; , 


8 


SUNDAY OBSERVANCE 
Public entertainment; “ place”’; part of large park railed off for motor 


cycle competition; Sunday Observance Act, 1780, s. 1.—The appel- 
lants conducted a motor cycle competition in a large park on a 
Sunday. The course on which the competitors rode was divided off by 
a wire and rope barrier, and members of the public who had bought 
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SunDAY OBSERVANCE—continued 


tickets were admitted to the land adjoining the course as spectators. 
The appellants were convicted by justices of an offence against s. 1 of 
the Sunday Observance Act, 1780, in that they had used on a Sunday 
for public entertainment a place to which persons were admitted by 
the payment of money, whereby the place was deemed to be a dis- 
orderly place. On appeal :—Held, that the word “ place ” in s. 1 was 
not to be used ejusdem generis with the words ‘“‘ any house, room ”’ 
which preceded it and was not restricted by those words; that the 
part of the park used for the competition was a “ place” within 
the meaning of the section; and that the conviction was, therefore, 
right. (Culley and Others v. Harrison. Q.B.D.) wid 


T 


TOWN AND COUNTRY PLANNING 
1. Development; permission of use as caravan site; attempt to withdraw 


permission ex post facto; direction that development of permitted 
class inexpedient; direction invalid with regard to development 
already carried out; Town and Country Planning General Develop- 
ment Order and Development Charge Applications Regulations, 1950 
(S.I. 1950, No. 728), art. 4 (1).—The appellant was the owner of land 
which originally formed part of a ladies’ golf course and in 1950 began 
to be used as a caravan site for the purposes of recreation. This 
development was permitted under art. III of the Town and Country 
Planning General Development Order, 1950. In 1953 the Minister 
approved a resolution made by the local planning authority under 
art. IV of the order of 1950 directing that the permission granted under 
art. III should not apply to development of the appellant’s land in 
respect of use as a caravan site. The direction was served on the 
appellant in April, 1954. The appellant continued to permit the use 
of the land as a caravan site and in February, 1956, the local planning 
authority served on her an enforcement notice in respect of that use. 
On a complaint being preferred by the appellant to a magistrates’ 
court under s. 23 (4) of the Town and Country Planning Act, 1947, 
the court held that the enforcement notice was valid and directed that 
it should come into effect :—Held, that the direction was invalid since 
art. IV (1) enabled only a direction to be given with regard to 
development which had not been carried out. Per Lorp GopDARD, 
C.J.: If a landowner had not yet acted on permission for development 
granted under art. III, it might have been possible for the local 
planning authority to revoke the permission or attach conditions to it. 
(Cole v. Somerset County Council. Q.B.D.) 


2. Enforcement notice; alleged non-compliance with condition of planning 


permission; use of field for site for travelling circus; planning per- 
mission for period in 1952 subject to discontinuance at end of period ; 
field vacated by circus at end of period; use for same purpose in 
subsequent years without obtaining permission; Town and Country 
Planning Act, 1947, s. 23 (4) (2).—The appellant, who was the owner 
of a field, was in the habit from 1947 onwards of letting it as a site for 
a travelling circus for a short period during each summer, planning 
permission in respect of which use was not required under s. 12 (5) (b) 
of the Town and Country Planning Act, 1947. In 1952 he obtained 
planning permission from the local authority to use it for this purpose 
from July 20 to September 7, subject to a condition that the use should 
be discontinued at the end of that period. On September 6, 1952, the 
circus left, and the field ceased to be so used. In 1953, 1954, and 
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Town AND CountTRY PLANNING—continued PAGE To" 


1955, the appellant let the field for short periods for the same purpose 
without obtaining planning permission. In 1955, during the period 
when the circus was on the field, the local authority served an enforce- 
ment notice under s. 23 (4) (a) of the Act of 1947 on the appellant 
alleging non-compliance with the condition subject to which planning 
permission was granted in 1952. Justices dismissed a complaint 
preferred by the appellant under s. 23 (4) of the Act seeking to have 
the notice quashed. On appeal to the Divisional Court :—Held, that, 
as the use of the field as a site for the circus had been discontinued by 
September 7, 1952, there had been no breach of the conditions 
imposed in 1952, and, therefore, the enforcement notice should 
not have issued and must be — (Postill v. East Riding County “e 
Council. Q.B.D.) .. pan ee <a a 8 ? 


3. Enforcement notice; pee prior to July 1, 1948; Town and 
Country Planning Act, 1947, s. 23 (1), (4) (a), s. 75 (1).—In 1951 the 
local planning authority served on the owners of land on which a 
holiday camp had been carried on since 1934 an enforcement notice 
stating that the development of the land appeared “ to be in contra- 
vention of planning control” and requiring the use of the land for 
residential purposes to be discontinued, the temporary buildings to be 
removed, and every use of the land except for the purposes of agri- 
culture to be discontinued. Notes on the back of the notice, to which 
the owners’ attention was drawn in the notice, referred to the Town 
and Country Planning Act, 1947, s. 23, relating to development after 
July 1, 1948, when the Act came into operation, but not to s. 75, 
relating to development before that date. The owners having sought 
that the enforcement notice should be quashed pursuant to s. 23 (4) 
(a) of the Act :—Held, (i) there was jurisdiction under s. 23 (4) (a) of the 
Act of 1947 to quash the enforcement notice because the notice 
alleged contravention of planning control by development without 
permission after July 1, 1948, whereas the development had taken 
place before July, 1948, and planning permission under the Act of 
1947 had not been required, and (ii) the notice was invalid because 
it did not allege that the development contravened planning control 
prior to July, 1948. Decision of Court or APPEAL (sub nom. Park 
Estate (Bridlington), Ltd. v. East Riding County Council (1955) 
119 J.P. 390, affirmed. (East Riding —o Council v. Park Estate 


(Bridlington), Ltd. House of Lords) ... -. 380 

4. Enforcement notice; validity; service during pendency of appeal to TRI 
Minister against decision of local planning authority; Town and 
Country Planning Act, 1947, s. 23 (1).—On August 1, 1952, the local For 


planning authority granted the respondent permission to use certain 
land for garaging and washing public service vehicles, subject to a 
condition that the user should cease by September 27, 1953. On 
October 14, 1952, the respondent appealed to the Minister of Town 
and Country Planning against the condition attached to the per- 
mission, but requested the Minister not to hold an inquiry pending 
certain negotiations (which subsequently proved abortive) between 
him and the local authority. On November 16, 1953, the local 
planning authority served on the respondent an enforcement notice 
under s. 23 of the Town and Country Planning Act, 1947, requiring 
him to discontinue the user of the land by March 23, 1954. On Decem- 
ber 3, 1953, the respondent asked the Minister to hold a local inquiry. 
This was held on March 2, 1954, and on April 20, 1954, the 
Minister dismissed the respondent’s appeal. The respondent had 
meanwhile continued to use the land for the purposes for which 
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Town AND Country PLANNING—continued 


planning permission had been originally granted, and an information 
under s. 24 (3) of the Act of 1947 was preferred against him charging 
him with using the land in contravention of the enforcement notice :— 
Held, that the notice under s. 23 was valid, there being no provision 
either in that section or in s. 16 prohibiting a planning authority from 
serving an enforcement notice while the hearing of an appeal was 
pending. Per Lorp Gopparp, C.J.: Where a person has appealed 
to the Minister and pending the hearing of the appeal proceedings are 
taken against that person on an enforcement notice which has already 
been served, the justicés should, in a proper case, adjourn the hearing 
until the Minister has given his decision. (Davis v. Miller. Q.B.D.) 


5. Restricted value; de-licensed premises; site of former public house 


selling light refreshments; right to use as shop; Town and Country 
Planning Act, 1947, s. 61 (2), sch. III, para. 6; Town and Country 
Planning (Use Classes for Third Schedule Purposes) Order, 1948 (S.I. 
1948, No. 955), para. 2 (2), schedule; Town and Country Planning (Use 
Classes) Order, 1948 (S.I. 1948, No. 954), para. 2 (2), schedule.— 
Under s. 61 (2) of the Town and Country Planning Act, 1947, the 
Central Land Board had to determine the development value of a 
vacant site on which there was a building erected which, at the time 
of its destruction in the late war, was partly used as a public house 
licensed for the sale of intoxicating liquor and providing some light 
refreshments. On July 1, 1948, the licence was held in suspense under 
the Finance Act, 1942, s. 10. A question arose whether the existing 
use of the former licensed premises on part of the land included the 
right, in the event of their becoming unlicensed, to use it for any of 
the shop purposes within class I of the Town and Country Planning 
(Use Classes for Third Schedule Purposes) Order, 1948. A shop is 
defined in that order as: ‘a building used for the carrying on of any 
retail trade or retail business wherein the primary purpose is the 
selling of goods (excluding refreshments other than light refreshments) 
by retail . . . but does not include . . . hotel or premises licensed 
for the sale of intoxicating liquors for consumption on the premises ”’: 
—Held, the premises did not constitute a shop within the definition of 
the order of 1948, and, therefore, for the purpose of arriving at the 
restricted value, it was not to be assumed that planning permission 
would be granted for the use of the premises as a shop within class I. 
(Central Land Board v. Saxone Shoe Co., Ltd. C.A.) one ose 


TRESPASS 
Foreshore belonging to local authority; damage arising from stranding of 


vessel; plea of negligence in navigation; stranding of ship due to 
fractured stern frame; no right of plaintiffs to rely on negligence in 
relation to fracture.—In December, 1950, an oil tanker belonging to 
the appellants bound from Liverpool to Preston developed a steering 
fault when approaching an estuary in rough weather. In view of the 
weather and the danger of turning round, the master decided to 
continue into the channel. Soon after, the vessel took a heavy sheer to 
starboard and ran aground on a revetment wall. To save the vessel 
and the crew from grave danger, the master discharged a considerable 
quantity of oil to lighten the vessel, which oil became deposited on the 
respondents’ foreshore, causing damage. In an action for trespass, 
nuisance and negligence brought by the respondents against the appel- 
lants and the master, the respondents pleaded as negligence, negligent 
navigation by the master and no more, and no complaint was made 
of any act or default on the part of the appellants. The trial Judge 


641 


PAGE 


503 


30 





Justice of the Peace and Local Government Review Reports. February 2, 1957. 


642 INDEX TO REPORTS—ANALYTICAL INDEX 


TRESPass—continued 
found that there was no trespass or nuisance, that the master had not 
been negligent, and, therefore, that the appellants had not been 
negligent :—Held, there was no negligence on the part of the appel- 
lants since, on the pleadings, they could only be liable on the ground 
of vicarious responsibility for the acts and defaults of the master, and, 
the master having been acquitted of any negligence, the appellants 
must also be acquitted. Per Lorp TuckErR: In actions between users of 
the highway, and between the occupier of premises adjoining the 
highway which have been damaged by a person lawfully using the 
highway, the person who has suffered damage cannot recover in 
trespass in the absence of negligence on the part of the person who has 
caused the damage. Decision of Court or APPEAL (sub nom. South- 
port Corporation v. Esso Petroleum Co., Ltd.) (1954) 118 J.P. 411 
reversed in part. (Esso Petroleum Co., Ltd., and Another v. South- 
port Corporation. House of Lords) , soe oes eee 


Vv 
VAGRANCY 


Living on earnings of prostitution; landlords and agents letting flats to 
known prostitutes; Criminal Law Amendment Act, 1885, s. 13, as 
amended by the Criminal Law Amendment Act, 1912, s.4; Vagrancy 
Act, 1898, s. 1 (1) (a2).—The defendants, either as landlords or estate 
agents, had let or been concerned in letting flats to individual 
prostitutes, knowing that the tenants intended to use the flats for the 
purposes of prostitution and that the rents charged were higher than 
the ordinary rents at which the flats would otherwise have been let :— 
Held, that the defendants had not been guilty of the offence of living 
on the earnings of prostitution because, although the defendants, by 
receiving moneys from the tenants either as rent or in consideration 
of granting tenancies or of work as estate agents, were receiving 
moneys which wholly or in part had been derived from prostitution, 
yet the moneys so received were the earnings of the defendants, and, 
therefore, they were not living on the earnings of prostitutes. (R. v. 
Silver and Others. Central Criminal Court). ... in was 
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